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I. PROCEDURAL BACKGROUND

This matter comes before the Public Service Commission of South Carolina

("Commission") on the Petition for Arbitration ("Petition") filed by HTC Communications, Inc.

("HTC") for' arbitration of certain issues pertaining to the terms and conditions of a new

interconnection agreement between HTC and Verizon South, Inc., f/k/a GTE South Incorporated

("Verizon"). 1 Pursuant to Section 252 of the Communications Act of 1934, as amended by the

Telecommunications Act of 1996 ("Act"), 2 Verizon received HTC's request to negotiate a new

interconnection agreement on September' 22, 2001. HTC filed its Petition (Petition), pursuant to

the provisions of Section 252 of the Act, on March 1, 2002. HTC's Petition set forth with

particularity thirty-seven (37) unresolved issues between the Parties. Verizon filed a response

("Response") on March 26, 2002, responding to the same thirty-seven (37) issues raised in the

Petition. Both Parties submitted pre-hearing briefs.

A hearing on this Arbitration was held on May 6, 2002, with the Honorable William

1 HTC and Verizon ale sometimes individually Iefelied to herein as a "Palty," or collectively as "Palties,"
2

47 US C §§ 252(b)(1) and (2).
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Saunders,Chairman,presiding. At the hearing,HTC was representedby M. JohnBowen,Jr'.,

Esquire,MargaretM. Fox,Esquire,andStephenG. Kraskin,Esquire. HTC presentedtheDirect

Testimonyof Larry Spainhourand StevenWatkins,aswell asthe RebuttalTestimonyof Larry

Spainhour,StevenWatkins,andBrentGroome.

Verizon was representedat the hearing by StevenW. Hamm, Esquire, Kimberly A.

Newman,Esquire,andThomasC. Singher,Esquire. Verizonpresentedthe DirectTestimonyof

RosemarieClaytonandRichardRousey(jointly filed), Kim Wiklund, andPeterJ.D'Amico, as

well asthe SurrebuttalTestimonyof RosemarieClayton/RichardRousey_andall Sims/Vicky

NashShaw(jointly filed), Kim Wiklund, andPeterJ.D'Amico.

In their pleadings,the Partiesidentified thirty-seven(37)unresolvedissuesthat required

the Commission'sattention. NegotiationsbetweenHTC andVerizon continuedafter'the filing

of thePetition. At theoutsetof thehearing,thePartiesinformedtheCommissionthattwo of the

issues;those numbered16 and 22 in HTC's Petition and in Verizon's Response,had been

resolvedby the Parties. Subsequentto thehearing,thePartiesresolvedIssueNo. 15 regarding

subscriberlistings. In addition, the Partiesinformedthe Commissionthat they would not be

addressingcertainissuesduring the hearing,but had agreedto rely on the pleadings(i.e., the

Petition, the Response,the Pre-hearingBriefs of the Parties,Testimonyof the Parties,and any

post-hearingbriefsor'proposedordersthatwouldbesubmitted)with respectto thoseissues.The

Commissionagreedto proceedin that mannerwith respectto IssueNos.2, 3, 4, 5, 6, 7, 12, 13,

21,27,28, 29,and30.

The respectiveParties' prefiled testimonyand exhibits were enteredinto the record..

Counselfor HTC objectedto thesurrebuttaltestimonyof Mr. SimsandMs. Shawandmovedto
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strikecertainportionsof the testimony. TR. at 165. The objectionwasbasedon the grounds

that, by the expresstermsof the testimony,it was responsiveto HTC's direct testimonyrather

thanHTC's rebuttaltestimony. TR. at 166-68. HTC's counselarguedthatthis wasbeyondthe

scopeof what shouldproperlybe includedin surrebuttaltestimony. TR. at 166. In addition,

HTC's counselarguedthatMs. ClaytonandMr. Rousey'sdirecttestimonyah'eadyrespondedto

HTC's direct testimony on Issue 11, but that the "surTebuttal"testimony inappropriately

containedadditionalarguments. TR. at 171. The Commissionruled that it would admit the

sun'ebuttaltestimonyand would rule on the motion to strike in the final order.TR. at 174.

HTC's objectionwasnotedon therecordasacontinuingobjection.TR. at289.

HTC also movedto strike page6, line 6 through page8, line 19 of the "surrebuttal"

testimonyof Clayton,Rousey,Sims,and Shaw. Counselfor HTC arguedthat Simsand Shaw

werenotpresentatthemeetingwhich theydiscussonpages6through8; thereforethetestimony

shouldbestruck. TR. at337-339.

We denyboth Motions to Strike. This is anarbitrationproceedingandthe Commission

mayentertainevidencethatis normallynot admissiblein otherproceedingsregularlyheldbefore

We will admitthe testimonyandgive whateverweight we deemappropriatethis Commission.

to thetestimony.

II. LEGAL STANDARDS AND PROCESSES FOR ARBITRATION

The Act provides that parties negotiating an intercomnection agreement have the duty to

negotiate in good faith. 47 U.S.C. § 251 (c)(1). After negotiations have continued for a specified

period, the Act allows either party to petition a state commission for arbitration of um'esolved

issues. 47 U.S.C. § 252(b)(1). The petition must identify the issues resulting from the
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negotiationsthat areresolved,aswell asthosethat areunresolved,andmustincludeall relevant

documentation,including thepositionof eachof thepartieswith respectto theunresolvedissues.

47 U.S.C. § 252(b)(2)(A). A non-petitioningparty to a negotiationunder this sectionmay

respondto the other'party's petition andmay providesuchadditional informationas it wishes

within twenty-five (25) days after the state commissionreceivesthe petition. 47 U.S.C. §

252(b)(3). TheAct limits a statecommission'sconsiderationof anypetition (andany response

thereto)to theunresolvedissuessetforth in thepetition andtheresponse.47U.S.C.§252(b)(4).

Through the arbitration process,the Commissionmust now resolve the remaining

disputedissuesin a mannerthatensurestherequirementsof Sections251and252of theAct are

met. Once the Commissionprovides guidanceon the unresolvedissues, the parties will

incorporate those resolutions into a final agreementthat will then be submitted to the

Commissionfor its final approval.47U.S.C.§252(e).

The purposeof this arbitrationproceedingis the resolutionby the Commissionof the

remaining disputedissuesset forth in the Petition and Response.47 U.S.C. § 252(b)(4)(c).

Under the Act, the Commissionshall ensurethat its arbitrationdecisionmeetstherequirements

of Section 251 and any valid Federal CommunicationsCommission ("FCC") regulations

pursuantto Section252; shall establishratesaccordingto theprovisionsof Section252(d) for

interconnection, services, and network elements; and shall provide a schedule for

implementationof thetermsandconditionsby thepartiesto theAgreement.47U.S.C.§ 252(c).

III. DISCUSSION OF ISSUES

As noted above, HTC's Petition sets forth thirty-seven (37) areas of disagreement,

identified as Issues 1 through 37 in the Petition. Prior to the hearing, HTC and Verizon resolved
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two (2) of the issues(thosenumbered16 and 22). Subsequentto the hearing,the Parties

resolvedIssueNo. 15regardingsubscriberlistings. Therefore,thirty-four (34) issuesremainfor

theCommissionto resolve.

In this section,we will addressandresolvethe openissuesthat havenot beensettledby

negotiationand,therefore,mustbe resolvedby theCommissionpursuantto Section252(b)(4)of

theAct. TheissueswhichtheCommissionmustresolvearesetforth in this section,alongwith a

discussionof eachissuethat setsforththeCommission'sfindingsandconclusions.

ISSUE 1: OUTSIDE DOCUMENTS. What should be the proper relationship of"Outside

Documents" to the actual agreement between the Parties?

HTC's Position:

HTC asserts that Verizon's proposed agreement contains numerous references to outside

documents which, according to Verizon, may control and prevail over the negotiated terms and

conditions of the agreement. HTC Pre-Hearing Brief at 13. These outside documents may

include such things as Verizon's internal policy statements, manuals, and websites, many of

which ar'e unilaterally adopted by Verizon and are subject to change. Id. While HTC is

amenable to including limited and specific references to tariffs, HTC believes the terms of the

agreement should not be subject to change as a result of unilaterally-developed outside
documents. Petition at 11.

Verizon's Position:

The Commission should order' the parties to adopt Verizon's proposed General Terms

and Conditions §§ 1.1 and 1.3, without the modifications suggested by HTC. Verizon's

language in Section 1.1, which incorporates tariffs and outside documents as part of this

Agreement, implements two fundamental principles critical to a successful interconnection

relationship.

First, it ensures that the new interconnection agreement will evolve at the same pace as

the rapidly developing telecommunications industry. Even if it were possible to incorporate all

of the documents, regulations, and guidelines applicable to the Parties' relationship into a single

document, which it is not, that document would be outdated almost immediately upon execution.

Rather' than committing to an immediately outdated agreement, Vefizon's template Section 1.1

ensures that the Parties will continue to conduct their relationship according to the most current

tariffs, guidelines and industry procedures.

Verizon's website, moreover', provides a further guarantee for' HTC in this regard.

Responding to HTC's criticisms about the website, Verizon's witness Kim Wiklund provided an
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overview that will allow the Commissionto concludethat HTC has failed to substantiateits
position:

Mr'. Spainhour's criticisms of Verizon's website and ordering process are
unfounded.Verizon's websiteis aninvaluabletool for' all CLECsdoingbusiness
with Verizon. It is appropriatelyan ever-changingsourceof information and
documentationon ordering, provisioning, repair, and billing processesand
procedures.In his testimony,Mr. Spainhoursuggeststhatrelianceon a website
rather than the interconnectionagreementitself somehowplaces HTC at a
disadvantage. He is mistaken. The Verizon website instructs and imparts
informationto CLECsin a central,up-to-date,convenientlocation. Thereareno
CLEC-specificbusinessrules,editsor'orderprocessesthatwould merit aseparate
"instructionmanual." Instead,theordering,repairandbilling functionscontained
on the websiteareuniformly appliedto all telecommunicationscarriersin the
state.

Thewebsiteis continuallyupdatedto assistall CLECs,includingHTC, run their
businessesmoreefficiently. Verizon maintainsunrestrictedelectronicaccessto
all information necessaryto supportday-to-daytransactions. Any CLEC with
accessto theInternetmayaccesstheVerizonwebsiteandobtaincomputer-based
tr'aining;production and proposedordering and businessrules; electronicpre-
order,order,billing andrepairtransactionstandards;andother'usefulinformation.

Finally, neither GTE nor'Verizon has ever'attemptedto documentevery form,
field, businessrule,edit or'transactionin aninterconnectionagreement.This is an
impossibleexpectation.Today,the Verizonwebsiteis estimatedto containmore
than 11,500pagesof informationto assisttheCLEC communityin all aspectsof
local serviceprovisions. Whenchangesarenecessaryin this "documentation,"
the membersof the CLEC communitythat have requestedit receivean e-mail
notification. Changes that affect systems are noted in monthly system
developmentschedulesandcommunicatedin advanceto all CLECsat designated
noticeintervals. The CLEC caninquire via supportdesks,accountmanagement,
or the changemanagementforum on any issuerequiringadditional clarification.
Including this sameinformation within the new interconnection agreement and

keeping it updated would be impossible and unnecessary. Wiklund Testimony at
8-10.

When asked about Mr'. Spainhour's complaint that Verizon changes its pre-ordering,

ordering, repair and billing processes unilaterally, Ms. Wiklund likewise noted, "It's not true.

The change management process available on the website was developed in conjunction with

CLECs as park of the Bell Atlantic/GTE merger conditions." Id. at 10. Mr'. Spainhour's criticisms

have no factual or legal basis and should not be incorporated by the Commission in the final

interconnection agreement.

Second, Verizon's Section 1.1 implements the Act's non-discrimination requirements.
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Verizon is not required nor is it appropriateto createa customizedrelationship for every
interconnectingcarrier. Common businessrules, methodologiesand procedurespromote
efficiency andnon-discriminatorytreatment. Verizon's systemsandproceduresaredesignedto
reflect thesebasicbusinessandtechnicalrealities. By incorporatingVerizon's tariffs andother'
externaldocuments,Section1.1ensuresthat everycarrier'will be on equalcompetitivefooting.
Reviewingthisvery issue,theNew York Public ServiceCommissionrecentlyfound:

We find that thetariff approachis entirelysuitablefor implementingmanyof the
interconnectionand accessrequirementsVerizon shouldbearunder'the Act...
we are persuadedon the record presentedthat as a generalmatter the tariff
provisionsprovidea reasonablebasisfor establishinga commercialrelationship.
Joint Petition of AT&T Communications of New York, Inc., TCG New York Inc.

and ACC Telecom Corp. Pursuant to Section 252(b) of the Telecommunications

Act of 1996 for Arbitration to Establish an Inter'connection Agreement with

Verizon New York Inc., Order Resolving Arbitration Issues, Case 01-C-0095, 4

(N.Y. PSC July 30, 2001) ("N.Y. AT&T Arbitration Order") at Tab 16.

The Commission finds it is better to allow the new agreement between AT&T and

Verizon to absorb tariff amendments and changes that are intended to implement

substantial telecommunications policy initiatives than to freeze it at its inception.
Id. at5.

Furthermore, the FCC has endorsed Verizon's approach on the issue of outside

documents and has even required it in some instances. Verizon cannot, for example, negotiate

special intervals applicable to network change notices. FCC Rule 51.325 requires Verizon to

provide public notice of such changes and until public notice has been provided, Verizon "may

not disclose to separate affiliates, separated affiliates, or unaffiliated entities (including actual or

potential competing service providers or competitors), information about planned network

changes."47 C.F.R. Section 51.325(C) at Tab 4.

HTC's concerns regarding Verizon's supposed right to unilaterally alter the Parties'

interconnection agreement likewise are unfounded. Section 1.2 of the new interconnection

agreement, which is not in dispute, clearly states that where provisions in the Agreement and

another document conflict, the terms in the new interconnection agreement shall control.

Industry guidelines and Verizon's tariffs, moreover, are usually the result of collaborative

proceedings in which any interested party may participate. Tariffs require FCC or' Commission

approval granted in accordance with the applicable public interest standards. Thus, Verizon's

template language adequately addresses HTC's concerns.

Finally, HTC's edits to Section 1.3 appears to be an attempt to interfere with the

Commission's tariffing process, as it would prohibit Verizon from adding, modifying, or

withdrawing any tariff in the absence of 60 days' notice to HTC. The proposed language would

alter' the Commission's processes, as well as Verizon's relationships with other customer's, and is

not in the public interest and should be denied. The Commission should reject HTC's edits and

adopt Verizon's template language in its entirety.
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Discussion:

We adopt Verizon's proposed General Terms and Conditions Sections 1.1 and 1.3,

without modifications suggested by HTC. We agree with Verizon that its wording in Section 1.1

ensures that the new interconnection agreement will evolve at the same pace as the rapidly

developing telecommunications industry. Further, Verizon's language ensures that the Parties

will continue to conduct their relationship according to the most current tariffs, guidelines and

industry procedures. Moreover, Verizon's website is an invaluable tool for all CLECs doing

business with Verizon, as Verizon's website is continually updated to assist all CLECs, including

HTC, run their businesses more efficiently. We also agree that incorporating Verizon's tariffs

and other external documents insures that every carrier will be on equal competitive footing.

Moreover, regarding HTC's concern that Verizon can unilaterally alter the interconnection

agreement, HTC can participate in the change management process where industry guidelines

and Verizon's tariffs are addressed. See Appendix A to the Post-Heating Brief of Verizon South,

Inc. at 4,5, and 6. Finally, pursuant to Section 58-9-576(B)(5), Verizon's rates are subject to a

complaint process for' abuse of market position in accordance with the Commission's guidelines.

ISSUE 2. CHANGES IN LAW. How should material changes in law or regulation affect

the provisions of the agreement?

HTC's Position:

The Parties appear' to agree on the concept that the law and regulations are subject to

change, and that the Parties should have an opportunity to revise the agreement in the event there

is a material change in the law. See_ e.__., HTC Pre-Hearing Brief at 16. However, HTC believes

this concept can be included in the agreement in a single section, rather than the four (4) sections

proposed by Verizon. According to HTC, Verizon's proposed language is redundant, confusing,

and potentially conflicting. Petition at 12. HTC proposes the following language in place of

Verizon's proposed Sections 4.6, 4.7, 50.1 and 50.2:

4.6 If any legislative, regulatory, judicial or other governmental decision, order,
determination or action, or any change in Applicable Law (collectively "Change in Law"),
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materially affects any material provision of this Agreement, the rights or obligations of a
Party hereunder, or the ability of a Party to perform any material provision of this
Agreement, the Parties shall promptly renegotiate in good faith and amend in writing this
Agreement in order to make such mutually acceptable revisions to this Agreement as
may be required in order to conform the Agreement to Applicable Law. Notwithstanding
anything in this Agreement to the contrary, if, as a result of any Change in Law, Verizon
is not required by Applicable Law to provide to HTC a Service, UNE, Combination,
payment, or benefit otherwise required to be provided to HTC hereunder, then Verizon
may discontinue the provision of any such Service, payment or benefit, provided that if
Verizon intends to terminate its provision of any Service under this Agreement, Verizon
will provide sixty (60) days' prior written notice to HTC of any such discontinuance of a
Service unless termination of the Service at issue will require HTC to terminate or
reconfigure a service to any existing HTC Customers in which case Verizon will provide
prior written notice of at least one hundred and twenty (120) days, or unless a different
notice period or different conditions are specified in this Agreement (including but not
limited to, in an applicable Tariff) or are required by Applicable Law for termination of
such Service, in which event such specified period and/or conditions shall apply.. Any
such termination shall be implemented on a non-discriminatory basis in accordance with
Applicable Law. Changes in Law will not affect retroactively any payments previously
made between the Parties pursuant to this Agreement unless the Change in Law
explicitly requires retroactive adjustment.

Similarly, HTC asserts that Section 1.4 of the Network Elements Attachment (regarding

new UNEs or Combinations that may be required of Verizon during the effectiveness of the

Agreement) should be modified consistent with the language above. The changed language
should be as follows:

1.4 Notwithstanding any other provision of this Agreement:

1.4.1 To the extent Verizon is required by a change in Applicable Law to provide to
HTC a UNE or Combination that is not offered under this Agreement to HTC as of the
Effective Date, the Parties shall promptly renegotiate in good faith and amend in writing
this Agreement in order to make such mutually acceptable revisions to this Agreement
as may be required in order to conform the Agreement to Applicable Law (including, but
not limited to, the terms and conditions defining the UNE or Combination and stating
when and where the UNE or Combination will be available and how it will be used, and
terms, conditions and prices for the provision of the UNE or Combination). The terms
and conditions for the provision of the UNE or Combination shall be consistent with the
requirements of the change in Applicable Law.

1..4.2 To the extent allowed by Applicable Law, Verizon shall not be obligated to
provide to HTC, and HTC shall not request from Verizon, access to a proprietary
advanced intelligent network service..

Verizon's Position:

The Commission should order the parties to adopt Verizon's proposed General Terms

and Conditions §§ 4.6, 4.7, 50.1, and 50.2, as well as Network Elements Attachment § 1.4.1,
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without themodificationssuggestedby HTC.
HTC assertsthat sections4.6,4.7 and50.1shouldbecombinedin orderto avoid alleged

"redundantandpotentiallyconfusingand/orconflicting" language.HTC fails to recognizethat
Sections4.6 and 4.7 have different purposes. Section4.6 addressesa "changein law" that
affectsa material term of the existing agreementand which may thus require the partiesto
"amend"theagreementto complywith the change.Section4.7speaksmorespecifically,not to
an amendment,but rather implementationof a changein law that removesan obligation on
Verizon to provide a benefit or' servicewhich waspreviouslybeing provided pursuantto the
agreement. As such, Section 4.7 prescribesthe notice required to HTC upon Verizon's
discontinuationof aservice.

In additionto its proposalto combineprovisions,HTC seeksto addlanguagerequiringa
60-daynotice of servicediscontinuationand a 120-daynotice of servicereconfigurationwhen
the law no longer requires Verizon to provide a particular service. HTC's position is
unreasonablebecauseit seeksto (1) extendthe applicationof supersededlaw; and (2)secure
preferentialtreatmentby requiringVerizon to continueto provide to HTC, during theextended
notice period, a service that Verizon is not obligated to provide to other' CLECs. The
CommissionshouldnotethatHTC's proposaldeprivesVerizonof its right to thefull benefitsof
anychangein law andcompelsVerizonto discriminateamongCLECs.

Section50.1addressesbroadercircumstancesthansections4.6 and4.7; thatis, Verizon's
ability to discontinueanyservicenot requiredby law, regardlessof whetheraparticularlaw has
changed.Verizon needsthe flexibility to changeandupdateits products. For example,HTC
mayresell aretail productVerizon providesto its enduser's.Verizon mustbe ableto maintain
theability to discontinuethat productto its owncustomersandreplaceit with another,aslong as
thereareno legalprohibitionson doingso. Section50.1assuresthatVerizon retainsthe ability
to run its own business. HTC hasno legitimatebasisfor objectingto this provision,and the
CommissionshouldadoptVerizon's languageto ensurethat Verizon cancontinueto address
changingmarketconditions.

Discussion:

HTC's proposed language appears to address the concerns of Verizon. It provides that

the Parties will negotiate in good faith to amend the agreement to the extent necessary to comply

with changes in applicable law. It also provides that Verizon may discontinue a service, UNE,

combination, payment or benefit if there is a change in applicable law that removes Verizon's

obligation to provide such service, UNE, combination, payment or benefit.

The Parties differ with respect to what would be the appropriate notice in the event

Verizon discontinues a service as a result of a change in law. Verizon believes thirty (30) days is
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adequate.Responseat 6. HTC believesthat sixty (60) daysis appropriate,andthat Verizon

shouldbe requiredto give onehundredtwenty (120)daysnoticeif terminationof theserviceat

issuewill requireHTC to terminateor reconfigurea serviceto any existing HTC customer's.

Petitionat 12-13. We agreethatHTC's proposedtime flamesfor notice arereasonableandwill

result in lessdisrnptionto the public as a result of discontinuedservices. We find Verizon's

argumentthat this will extendthe applicationof supersededlaw to be without merit. See

VerizonPre-HearingBrief at 7. Thelanguageproposedby HTC clearly statesthat thesenotice

provisionswill apply"unlessa differentnoticeperiodor'different conditionsarespecifiedin this

Agreement... or'arerequiredby applicablelaw for terminationof suchservice,in which event

suchspecifiedperiodand/orconditionsshallapply."

ISSUE 3. SALE OF EXCHANGES. How should the sale by Verizon of any operating

exchanges affect the interconnection services available to HTC?

HTC's Position:

HTC's position is that the sale of any Verizon operating area to a third party should not

result in the disruption of HTC's interconnection rights and the existing arrangements. Petition

at 14. HTC asserts that its sole concern with respect to Verizon's sale of its operating exchanges,

or any other potential assignment, is in avoiding disruption or degradation of service to HTC's

customers. HTC Pre-Hearing Brief at 18.

To address these concerns, HTC proposes that Section 5.0 include a provision that states

that "120-days written notice is required prior' to any assignment, and notice should contain

reasonable evidence of the assignee's resources, ability and authority to provide satisfactory

performance under the Agreement." The provisions of Section 43.2 of the General Terms should

reflect the same conditions; i.e., one hundred twenty (120) days notice and evidence that the

party to which the property will be sold is prepared to perform in accordance with the agreement.
Petition at 14.

In addition, HTC believes the last sentence of Section 43.2 should be modified to read:

"Notwithstanding the application of the terms of the Agreement with respect to the specific

operating area, this Agreement shall remain in full force and effect in the remaining operating
areas." Id.
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Verizon's Position:

The Commission should order the parties to adopt Verizon's proposed General Terms

and Conditions §§ 5 and 43.2, without the modifications drafted by HTC. HTC seeks to impose,

in the guise of notice requirements, conditions in the interconnection agreement that would

effectively allow HTC to block transfer of any or all of Verizon's operations in South Carolina.

HTC's proposal is outside the scope of this arbitration proceeding under the Act. The

assignment and transfer of assets is not an issue subject to negotiation and arbitration, pursuant to

47 U.S.C. § 251, et seq. because it has nothing to do with interconnection. Accordingly, this

Commission does not have jurisdiction, pursuant to 47 U.S.C. § 252, to impose in an

interconnection agreement any condition on Verizon's ability to assign or transfer its assets.

HTC seeks to confuse the Commission's jurisdiction to arbitrate an interconnection

agreement under the Act with its authority to review and approve transfers under state law. If

Verizon proposed to sell its South Carolina assets, it would be required to seek this

Commission's approval of that transaction under South Carolina Code § 58-9-310. If HTC or

any other' carrier believed the transfer raised a legitimate issue with regard to their rights to

continue to receive wholesale services, it could raise its concerns in the transfer' proceeding. In

that manner', HTC would have the same rights as all Verizon customers, including other CLECs

interconnecting with Verizon. HTC is not entitled in this interconnection arbitration to gain

special, non-interconnection-related protections unavailable to other' carriers.

With regard to exactly this issue, the New York Public Service Commission concluded,

in a Section 252 arbitration between Verizon New York Inc. and AT&T, that issues regarding

the sale or transfer of assets are not properly addressed in an interconnection agreement:

[CLECs'] interests are best addressed in the context of the Commission review of

any proposed transfer of Verizon's assets that would occur' pur'suant to [New York

statute] .... The actions available to the Commission pursuant to [New York

law] provide an adequate forum for the presentation and consideration of any such

matters by the affected parties. In re: Joint Petition of AT&T Communications of

New York, et al. For Arbitration to Establish an Interconnection Agreement with

Verizon New York, Inc., Order' Resolving Arbitration Issues, Case 01-C-0095,

Tab 16 at 25 (N.Y. PSC July 30, 2001).

Contrary to HTC's assertions, no rule of law permits, much less compels, Verizon to

continue its obligations under an interconnection agreement after the relevant assets have been

sold. The rights and obligations of an ILEC under state and federal law would no longer' reside

with Verizon, but with the transferee company, once those assets were in the possession of that

company. As a result, it would be impossible for' Verizon to satisfy obligations under an

interconnection agreement when it no longer possessed the assets to do so.

Finally, the specific contract language edits HTC proposes are unnecessary and

confusing. Section 43.2 of the General Terms and Conditions details Verizon's right to

terminate the new inter'connection agreement "as to any specific operating territory or potation

thereof if Verizon sells or' otherwise transfers its operations in such territory or portion thereof to

a third-person." HTC proposes additional language to the effect that the new interconnection

agreement shall remain in full force and effect in Verizon's remaining operating areas. Section

i....
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43.2 as originally stated, however, only permits Verizon to terminate the agreement as it would

apply to the specific operations Verizon transfers. Thus, HTC's addition is confusing and

redundant and should be rejected by the Commission.

In addition, HTC would also require 120, rather than 90 days' notice of sale of Verizon's

property. HTC offers no basis to justify this unnecessarily long notice period. All of Verizon's

other' contracts with South Carolina CLECs require 90 days, as Verizon has proposed here, and

HTC should receive no special treatment in this regard - especially in light of the fact that

Verizon will need Commission approval before it transfers any of its operation.

Finally, HTC's edits to Section 5 make no sense in terms of contract law. HTC's

language speaks to assignment, but the only way for HTC's exact rights and obligations under'

the Verizon-HTC contract to survive a transfer of Verizon's South Carolina's asset, would be

through a novation. That process would involve replacing Verizon with a new party. The

assignments provision, in contrast, addresses the situation where either party assigns certain of it

rights, obligations, or duties to a third party with the second party's written consent. Contract

language addressing termination upon sale should be confined to Section 43.2.

For' all of the above reasons, the Commission should deny HTC's proposed language with

regard to this issue.

Discussion:

We adopt Verizon's proposed General Terms and Conditions Sections 5 and 43.2,

without the modifications drafted by HTC. First, we agree with Verizon that HTC's proposal is

outside the scope of the arbitration proceeding under the Act. See Appendix A to Post Hearing

Brief of Verizon South, Inc. at 10. We also concur with Verizon that the assignment and transfer

of assets is not an issue subject to negotiation and arbitration, pursuant to 47 U.S.C. Section 251,

et. seq. Id. Further, we find and conclude that the described transfer of assets would require a

proceeding before this Commission, pursuant to S.C. Code Ann. Section 58-9-310 (Supp. 2001)

wherein an interested party, such as HTC, could raise its concerns regarding the transfer of assets

during such proceeding.

ISSUE 4. AUDITS. What conditions should apply with respect to audits between the

parties?

HTC's Position:

HTC's position is that the provisions proposed by Verizon -- which would require a party

conducting an audit to employ a Certified Public Accountant (CPA) approved by the other party
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andto provideat leastsixty (60) daysprior'noticeof an intent to audit- would subjectHTC to
greaterauditcostsandburdensthanarereasonablynecessary.Petitionat 14.

Verizon's Position:

The Commission should order the parties to adopt Verizon's proposed General Terms

and Conditions § 7.2, without the modifications suggested by HTC.

This issue has been partially resolved as the Parties recently agreed to a $100,000

threshold. HTC has not, however, agreed to Verizon's proposal to use independent certified

public accountants reasonably acceptable to the Audited Party. Verizon's language is inherently

reasonable and appropriate. Audits are likely to involve sensitive proprietary data that must be

protected. Requiring independent certified auditors will also ensure that neither party may use

the audit process as a fishing expedition into the other's business practices and procedures.

HTC alleges that Verizon's language is intended to cause unnecessary delay or "subject

HTC to greater audit costs and burdens than are reasonably necessary." Petition at 14. Utilizing

an independent auditor that is "reasonably acceptable" to the audited party provides the highest

level of business protection and timeliness to both Parties under the new interconnection

agreement. It is commercially unreasonable for HTC to insist that its own employees have
access to Verizon's confidential information.

Verizon also proposes that the Auditing Party require the audit to commence no later than

60 days after the Auditing Party has given notice of the audit to the Audited Party. HTC

proposes 30 days.

It is in both Parties' best interest to allow sufficient time to agree on an auditor and to

prepare for the audit. Verizon's 60-day period better reflects the time necessary to complete

these important tasks and is, in any event, intended only to set a reasonable outside limit; the

actual time may be shorter. The Commission should adopt Vefizon's language as the more

reasonable and appropriate proposal.

Discussion:

HTC and many other smaller CLECs and incumbent LECs utilize several major

consulting firms as experts in the areas of service provision, billing, and other' matters that would

be associated with anticipated audits. Petition at 14. These consultants do not typically employ

CPAs because this qualification is not necessary for the specific telecommunications industry

expertise associated with these activities. Id. HTC has also stated that, if it needed to conduct an

audit ofVerizon, HTC may wish to utilize its own staff experts to conduct the audit. Id.

While the use of CPAs to conduct audits may be widespread among RBOCs like

Verizon, we must recognize that smaller companies attempting to compete with Verizon may not

have the same resources. We must allow small CLECs like HTC to employ their own experts in
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the telecommunicationsfield and to usetheir own staff expertsto conductaudits. Employing

CPAsis notnecessaryin mostcasesandwould addadditionalexpenseto theauditprocess.See

Petition at 14;HTC Pr'e-HearingBrief at 20. Furthermore,the processof selectingandhaving

the otherparty approvea CPA would unnecessarilydelay the commencementof audits. We

concludethat HTC's positionwith respectto who may conductanauditis reasonable.Having

decidedthis,we alsoconcludethatthe partiesshouldbeableto beginauditson thirty (30)days

notice.

ISSUE 5. PAYMENT, CREDITS, DISPUTED BILLS. What are the proper terms for

payment, credits, interest, and the interim resolution of disputed bills?

HTC's Position:

HTC's position is that disputed payments should be treated the same, regardless of

whether payment is initially made or withheld. Petition at 15. In other words, if a party makes a

payment and later disputes the amount, HTC believes that a credit should be issued for the

disputed amount. To do otherwise, according to HTC, would provide an incentive for parties to

withhold payment whenever there is the remotest possibility of a dispute. Id.

Verizon's Position:

The Commission should order the parties to adopt Verizon's proposed General Terms

and Conditions § 9.3, without the modifications suggested by HTC. Verizon cannot agree to

HTC's proposed language in § 9.3 of the General Terms and Conditions requiring "the billing

Party [to] return or credit the billed Party for the disputed amount" if a dispute arises after' the bill

is paid. It is unreasonable for the Commission to require Verizon to return any payments until a

billing dispute is fully resolved.

It is important for' the Commission to recognize the distinction between payments that are

disputed and those that are made in erTor by HTC. For instance, if HTC mistakenly double pays

a bill, Verizon certainly would credit or refund the overpayment. It is commercially

unreasonable, however, for HTC to expect Verizon to refund or' credit a disputed payment, that

HTC already made voluntarily, pending the resolution of any dispute.

HTC's proposed language suggests that it does not want to assume responsibility for

reviewing its bills prior to remitting payment. It would be unreasonable for the Commission to

absolve HTC of this responsibility, which applies to all Verizon's customers. It is also

unreasonable to allow HTC complete latitude to "discover"' that certain payments should have

been disputed after they have been voluntarily made, and then require Verizon to immediately

return such payments prior to settling the dispute. The more reasonable course, in keeping with
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acceptedcommercialpractices,is to requireHTC to carefully reviewits bills andraisedisputes
before payment. In instanceswhere HTC makespayment and then raisesa dispute,it is
reasonableand practical for Verizon to retain the paymentuntil the dispute is settledand/or
resolvedpursuantto thecontract'sdisputeresolutionprovisions.

Discussion:

We adopt Verizon's proposed General Terms and Conditions Section 9.3, without the

modifications suggested by HTC. There is a distinction between payments that are disputed and

those that are made in error. For instance, if a CLEC mistakenly double pays a bill, Verizon

should credit or' refund the overpayment. It is commercially unreasonable, however, for HTC to

expect Verizon to refund or credit a disputed payment, that a CLEC made voluntarily, pending

the resolution of any dispute. We agree with Verizon that in instances where a CLEC makes

payment, and then raises a dispute, it is reasonable and practical for Verizon to retain the

payment until the payment is settled and/or resolved pursuant to the contract's dispute resolution

provisions.

ISSUE 6. DEFAULT. What are the proper terms for remedy of default conditions; what

actions should be allowed as a result of default; and what should the responsibilities be for

a Party that elects to terminate a provision of the agreement as a result of an alleged
default?

HTC's Position:

HTC seeks to ensure that Verizon cannot use the default provisions of the Agreement to

impede HTC's efforts. Petition at 16. Accordingly, HTC has proposed two changes to Section

12 of the General Terms regarding default.

First, HTC proposed that the agreement allow sixty (60) days for cure of an apparent

default prior to more drastic action. According to HTC, this will allow sufficient time to effect a

cure or resolve differences between the Parties with respect to an alleged default, so that end user

customers will not be adversely impacted. Id. In addition, HTC believes it is reasonable and

necessary, particularly in light of its past experience with Verizon, to hold a Party accountable

for wrongfully pursuing actions for default against the other Party. Id.

Accordingly, HTC has proposed the addition of the following two (2) sentences to
Section 12.0:

In the event of a default, the Parties will utilize reasonable cooperative efforts to act to



DOCKET NO. 2002-66-C - ORDER NO. 2002-450

JUNE 12, 2002

PAGE 17

prevent disruption of telecommunications service to HTC's customers.. In the event that
a Party elects to exercise rights in accordance with this provision, the electing Party
assumes all related risks, responsibilities, and liability associated with its action in the
event that it is subsequently determined that the other Party was not in default of this
Agreement.

Verizon's Position:

The Commission should order the parties to adopt Verizon's proposed General Terms

and Conditions § 12. HTC proposes two unreasonable changes to Verizon's proposed language.

First, HTC wants to double the time that a breach of the new interconnection agreement

can continue, from thirty to sixty days, before the other party may take appropriate action to

protect itself. HTC has not offered any rationale as to why a sixty-day period is needed, when a

thirty-day period - the typical length of a carrier's billing cycle - is standard in the industry. It is

unreasonable for' the Commission to allow a CLEC "to continue to breach" for' longer' than thirty

days after receipt of notice. As Verizon made clear' to HTC during negotiations, the thirty-day

cure period proposed by Verizon starts from the receipt of notice, not from the date of breach.

Thus, HTC could potentially be in breach for much longer' than thirty days before any relief

could be sought under' § 12.

For example, in the specific context of defaulting on payment of a bill (the most usual

default), Verizon should not be required to wait for longer than one additional billing cycle

before HTC cures. Under' HTC's language, Verizon would have to continue to provision

services (continuing and new) under' the new interconnection agreement, even though HTC had

demonstrated an inability or' unwillingness to pay for services previously provided. This

proposal is patently unreasonable and unfair to Verizon's other customers, who must ultimately

bear the expense of bad debt.

Second, HTC seeks to add two sentences to § 12 that are ostensibly designed to avoid

service disruptions occasioned by one party's default. With some modification, Verizon can

agree in principle to most of the first sentence of HTC's second set of changes, which asks the

Parties to "utilize reasonable cooperative efforts to act to prevent disruption of service to the

public." However, as the Commission recognizes, this new interconnection agreement is one

between Verizon and HTC, not between Verizon and "the public." Accordingly, the first

sentence in HTC's second set of changes should instead read, "utilize reasonable cooperative

efforts to act to prevent disruption of service to HTC's Customers." This language more

accurately reflects the parties' obligations.

The Commission should not adopt the second sentence of HTC's proposed contractual

language in § 12 stating, "[i]n the event that a Party elects to exercise rights in accordance with

this provision, the electing Party assumes all related risks, responsibilities, and liability

associated with its action in the event that it is subsequently determined that the other Party was

not in default of this Agreement." For' clarity and consistency throughout the new

interconnection agreement, all language imposing liability should be confined to § 25 et seq. of

the General Terms and Conditions. Additionally, should HTC be harmed by any action that

Verizon might take in response to an HTC default, HTC may utilize standard remedy procedures

available under' both the new interconnection agreement and ordinary contract enforcement

procedures.
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What HTC is apparentlyseekingis a contractualcauseof actionfor anticipatorybreach
or wrongful breach. Any remedy associatedwith such causesof action should insteadbe
governedby applicablelaw - namely,SouthCarolinacontractlaw andcommonlaw.

HTC's changesare unreasonableand unnecessary. Contrary to its unspecifiedand
unsupportedallegationsaboutVerizon's "pastactions"in disputesbetweenthe parties(Petition
at 16),thereis no needfor theCommissionto accordHTC anyspecialprotectionagainstactions
taken in responseto HTC's default. The Commissionshouldnot be creatingnew causesof
actionin aninterconnectionagreementwhenexistinglaw canaddressthosedisputes.

Discussion:

Regarding the issue of default, HTC proposes to allow sixty (60) instead of thirty (30)

days for' cure of an apparent default prior to more drastic action. We agree with Verizon that

HTC has not offered any rationale as to why a sixty-day period is needed, when a thirty-day

period - the typical length of a carTier"s billing cycle - is standard in the industry. Se__e,

Appendix A to the Post Hearing Brief of Verizon South, Inc. at 17. We also agree with Verizon

that it is unreasonable for the Commission to allow a CLEC "to continue to breach" for longer

than thirty days after receipt of notice; the thirty-day cure period proposed by Verizon starts from

the receipt of notice, not from the date of breach. Id.

HTC also seeks to add the following two sentences at the end of General Terms and

Conditions Section 12:

In the event of a default, the Parties will utilize reasonable cooperative efforts to act to
prevent disruption of telecommunications service to HTC's customers. In the event that
a Party elects to exercise rights in accordance with this provision, the electing Party
assumes all related risks, responsibilities, and liability associated with its action in the
event that it is subsequently determined that the other Party was not in default of this
Agreement.

We adopt the first sentence mentioned above proposed by HTC. However', we do not

adopt the second sentence proposed by HTC regarding all related risks, responsibilities, and

liability associated with a default. We agree with Verizon that for clarity and consistency

tl_'oughout the new interconnection agreement, all language imposing liability should be
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confinedto Section25 et seq. of the General Terms and Conditions. Further, if HTC is harmed

by any action that Verizon might take in response to an HTC default, HTC may utilize standard

remedy procedures available under both the new inter'connections agreement and ordinary

contract enforcement procedures. Se__Ne,Appendix A to the Post-Hearing Brief of Verizon South,

Inc. at 18.

ISSUE 7. BANKRUPTCY. What should the market procedures be when a carrier

terminates service to the public as a result of bankruptcy?

HTC's Position:

HTC's position is that Verizon's proposed language discriminates in favor of Verizon by

requiring notice to Verizon (but not to other potential carriers) when HTC discontinues service,

and by specifically providing for the transition of customer's to Verizon (but not to other potential

carriers). See Petition at 16. HTC believes that all carriers in the marketplace will have an

interest in the transition of service in the event of cessation of service by a carrier, not just the

incumbent. HTC Pre-Hearing Brief at 22. Such matters are not appropriately addressed in an

agreement between only two of the interested parties. Petition at 16-17.

In addition, HTC believes that the provision should be limited to bankruptcy or other

emergency situations only, and that it should apply to both Verizon and HTC. Id. at 17-18; HTC

Pre-Hearing Brief at 23-24. Vefizon's language would apply when "HTC proposes to

discontinue, or actually discontinues, its provision of service to all or substantially all of its

Customers, whether voluntarily, as a result of bankruptcy, or for any other reason."

It is HTC's position that Verizon's proposed Section 13.0 is not appropriate for a bilateral

agreement and that the entire section should be deleted. Petition at 17. In an effort to resolve the

issue, however, HTC proposed modified language to Section 13.0 that addresses HTC's primary
concerns. Id. at 17-18.

Verizon's Position:

The Commission should order the parties to adopt Verizon's proposed General Terms

and Conditions §§ 13, 13.1, 13.2, 13.3, and 13.4, without the Changes suggested by HTC.

HTC's objections to Verizon's proposed language in Section 13 are misplaced. Although

HTC claims that it "does not object to competitively fair' processes to address these emergency

situations [when carriers exit the market] that would give all local service providers in a

particular local market equal ability to acquire the customer's of exiting carriers" (Petition at 16),

that claim is inconsistent with HTC's proposed language. Contrary to HTC's claims, Verizon's

proposed Section 13 does not attempt to secure for' itself a competitive advantage. It merely

requires that HTC provide written notice as required by law to all interested parties of its

intention to exit the market, should it ever decide to do so. Those interested parties include the
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Commission,Verizon andall of HTC's customers.Verizonis an interestedpartybecauseit will
providetheelementsandservicesHTC usesto serveits customersandbecauseit is thecarrierof
last resort. The proposedlanguagedoesnot requireor' assumeHTC's former customerswill
becomeVerizon's customers,but rather provides that in the event a former'HTC customer'
becomesa Verizon customer(by choiceor'by Commissionorder)whenHTC exits the market,
HTC will provideVerizon somebasicinformationnecessaryto servicethat customer.Nothing
in Verizon's proposedlanguagekeepsHTC from taking the sameactionor evenmore for other
carriers.

It appearsthatHTC misunderstandsapplicablelaw. HTC seemsto assumethatthereare
laws, rules and regulationsgoverningnotice and migration proceduresfor affectedcustomer's
when a carrier exits the market. This assumptionis not accurate. In fact, the lack of legal
guidanceis exactlywhy theFCCissuedaPublicNotice in NorthpointCommunications,whereit
admonished"all caa_iersto assist carriers that are discontinuing service in transitioning
customersto otherprovidersoffering thesameor'comparableservicein asseamlessamanneras
possible." In the Matter of Northpoint Communications, Inc. Application for Permanent

Discontinuance of Service Pursuant to Section 63.3, 16 FCC Rcd 10844; 2001 FCC LEXIS 2843

* 1 (May 22, 2001) ("Northpoint Public Notice").

HTC also, claims that notice and customer migration procedures "must be addressed in a

public forum, not in a bilateral agreement." Petition at 17. The FCC's Public Notice, however,

specifically directed ILECs and CLECs to "consider' including in their interconnection and resale

agreements as well as in other contractual arrangements, provisions that will ensure continued

service by underlying service provider(s) in the event of a bankraptcy..." Northpoint Public
Notice at *2.

HTC's attempt to limit the scope of Section 13 to bankruptcy only (rather than any

discontinuation of service) is also misguided. The FCC's Public Notice advisement

contemplates any discontinuation of service, whether' bankruptcy "or other disability of a service

provider" and confirmed that the provisions of 47 U.S.C. Section 214(a), regarding carriers'

discontinuation or impairment of service apply "under all circumstances, including bankruptcy."
Id. at*l.

Unlike HTC's proposal, Verizon's proposal accomplishes exactly what the law requires

and ensures that customer's will receive clear' and sufficient notice of any service discontinuation.

The Commission should adopt Vefizon's proposal on this issue since it is consistent with
directives from the FCC.

Discussion:

We adopt Verizon's proposed General Terms and Conditions Sections 13, 13.1, 13.2,

13.3, and 13.4, without the changes suggested by HTC. Verizon's proposed language requires

that HTC provide written notice as required by law to all interested parties of its intention to exit

the market. Further, Verizon's proposed language does not require or assume HTC's former
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customerswill becomeVerizon's customers,but rather'provides in the eventa former'HTC

customerbecomesa Verizoncustomer(by choiceor by Commissionorder')whenHTC exitsthe

market,HTC will provideVerizon somebasicinformationnecessaryto ser'cicethat customer.

See,AppendixA to thePost-HeatingBrief of VerizonSouth,Inc. at21.

Furthermore,asVerizon appropriatelypointedout, the FCC issueda Public Notice in

Northpoint Communications,where it admonished"all carriers to assist carriers that are

discontinuing service in transitioning customersto other providers offering the same or

comparableservicein as seamlessa manneraspossible." See,Appendix A to Post-Hearing

Brief of Verizon South,Inc. at 21 and22. We agreewith Verizon that Verizon's proposalis

consistentwith thedirectivesfrom theFCC.

ISSUE 8. FORECASTS. What should be the relationship between the Parties regarding
forecasts of services and traffic?

HTC's Position:

HTC is willing to provide forecasts but, in light of past experience, wants some assurance

that Verizon will actually use the forecasts HTC provides for' some productive purpose. Petition

at 18. Specifically, HTC expects that Verizon will make facilities available to HTC based on

those forecasts. Id. Additionally, HTC seeks to ensure that the forecasting requirements do not

disproportionately burden HTC. Id. Finally, HTC seeks to make some of the forecasting

obligations - i.e., those that deal with the provisioning of two-way trunks - mutual. Id. at 19.

Verizon's Position:

The Commission should order the parties to adopt Verizon's proposed General Terms

and Conditions § 16.0 and Interconnection Attachment 14.3, 14.3.1, 14.3.1.1, and 14.3.1.2,

without the changes suggested by HTC.

Verizon's interconnection agreement requires that all CLECs submit good faith forecasts

of the services they will require. Verizon needs these CLEC forecasts to make decisions

regarding infiastructure planning, operational support readiness, human resources planning, and

capital/expense budgeting. In addition, provisioning intervals are linked to CLEC forecasts for

certain wholesale products. As the Commission is aware, forecasts are a critical component of

the interconnection process and efficient network management. HTC's allegation that the

provision of Verizon's available facilities would not depend on forecasts is simply false. Petition
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at 18.Indeed,HTC seemsto recognizetheneedto "prepareandconductforecasts,"Id. andthat
theParties'agreementshouldincludegeneraltermsandconditionsgoverningthoseforecastsbut
HTC refusesto agreeto Verizon's reasonablelanguageandproceduresthat are followed by
otherCLECsin SouthCarolina.

Under'Verizon's proposedSection16,HTC needonly provide goodfaith non-binding
forecastsof its forthcomingdemand. Suchforecastsneedonly beprovideduponrequest,which
usuallyoccursonly semi-annually.Verizon'suseof HTC's forecasts,moreover,is subjectto the
confidentiality provisions of the agreementand is limited to planning purposes. This is a
standardforecastprovision that any volumepurchaser'of servicescould expect to find in a
commerciallyreasonablecontract.

HTC's objectionsto Verizon'sproposedlanguagearepurelyspeculative.Verizonhasno
interestin requiringandreviewing"forecastdemandsthat have.., no real productivepurpose."
Nor doesit haveaninterestin incorporating"convolutedforecastrequirements"merelyto harass
HTC. HTC hasnot offeredevenoneexampleof aVerizonforecastingrequirementthatdoesnot
"achieveaproductivepurpose"or'that"improperly burden[s]HTC disproportionately."Without
the forecastinformationVefizon seeks,it cannotbe expectedto project andhave availablethe
networkrequiredto meetHTC's businessplans.

HTC's witnesstestimonyneverthelesscreatesthe impressionthat the forecastlanguage
containedin the current interconnectionagreementsomehow imposed an obligation upon
Verizon to actually use the forecaststo build new facilities for' HTC's use. Despite Mr.
Spainhour'sassertionsto the contrary,Verizonneveragreedto do soandthe law neverrequired
such action. Verizon's insistenceupon the forecastprovisions in the new interconnection
agreementlikewisedoesnot createsuchanobligation.Iowa Utils. Bd. v. Fed. Communications

Comm'n, 120 F.3d 753, Tab 1 at 813 (8 th Cir'. 1997) In his pre-filed testimony, Verizon's witness

Peter J. D'Amico explained as follows:

Mr'. Spainhour complains that Verizon failed to provide HTC access to unbundled

loops in accordance with HTC's forecasts. But as I understand issue 8, it is

concerned with forecasts related to trunk provisioning. The proposed changes

from HTC are in the interconnection attachment which has nothing to do with

UNE loops. Even if HTC wants to address forecasting for UNE loops, the

interconnection attachment is not the place to do it. This is an arbitration for a

new interconnection agreement. HTC should not be allowed to use this as a

forum to raise operational and implementation issues that happen under the

previous agreement. As such, Mr. Spainhour's testimony on unbundled loops

appears irrelevant to issue 8.

Nevertheless, I understand that Verizon acted properly under the existing

agreement. Mr. Spainhour appears to believe that by simply submitting a

forecast, Vefizon became obligated to build facilities to meet that forecast.

(Spainhour DT at 8.) That is not what the Act or the interconnection agreement

require. Rather, Verizon is required to provide HTC with access to its existing

network, including, of course, unbundled loops. It has met this obligation.
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Verizon needsforecastsfor variouspurposes(suchas determiningwhat future
facilitiesHTC will needto connectto theVerizontandem),but thesepurposesdo
not include building a new network for HTC. HTC's position would require
Verizon to build whateverHTC saysit may need,at Verizon's own cost,with
Verizon taking the risk that HTC may not evenneedthe forecastedfacilities.
This patently unreasonableoutcome is not required by the Act. D'Amico
Testimonyat2-3 (citing SpainhourTestimonyat 8:8-16).

AddressingHTC's specific complaintsaboutits marketingefforts in the Myrtle Beach
area,andVerizon's "failed" forecastsin thatregard,Mr. D'Amico wenton to state:

When Verizon began rejecting HTC's orders for leased loops "due to no
facilities" in the Myrtle Beacharea,it was simply stating fact: therewere no
more availableexisting unbundledloops in that area. While this may have
affectedHTC's plans,Verizon neverpromisedthat it would fulfill all of HTC's
orders,regardlessof facilitiesavailability.

Indeed,in the July 17,2000meetingMr'. Spainhourmentions(SpainhourDT at
9). Verizon made clear'to HTC that it would make new unbundled loops
availableif and when Verizon madethe businessdecisionto deploy suchnew
facilities or that HTC could pay Verizon to do so. Id___.at 3-4 (citing Spainhour
Testimonyat 9:14-17).

Verizon simply never'made the decisionto deploynew facilities. Verizon cannotbe
faultedby the Commissionin this arbitrationproceedingfor not doing somethingit wasnever
requiredto do.

In addition to Verizon's generalforecastprovisions in section 16, HTC objects to
Verizon's proposedSection 14.3of theInterconnectionAttachmentaddressingtrunk forecasts.
Accurate trunk forecastsare crucial to successfultrunk provisioning and efficient network
management.Verizonis underno legalobligationto build trunksandtrunk-relatedfacilities for
HTC thatit will notuse. At aminimum,HTC mustreasonablyjustify its needfor'trunksandbe
financially responsibleto the extent it provides overly optimistic forecasts. Mr. D'Amico
explainedtheproblemasfollows:

Judgingfrom the changesHTC proposesto Verizon's §§14.3and 16.0of the
draft interconnectionattachment,it appearsthatHTC wantsto usetrunk forecasts
as a meansto reservefacilities without paying for' those facilities throughfirm
service orders. In addition, HTC would require Verizon to provide a trunk
forecast. Thesechangesareplainly unreasonable,as well as contrary to the
HTC's interconnectionagreementswith Verizon in other states. In those
agreements,HTC hasagreedto provide Verizon with semi-annualforecastsof
both inboundand outboundtraffic. Moreover',the forecastis only usedto help
Verizon make decisionsregarding infrastructureplanning, operationalsupport,
human resourceplanning, and capital budgeting. The forecastssubmittedby
HTC arenot binding on HTC, andtherearenopenaltiesif HTC fails to meetits
forecasts.Id. at 4.
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In addition,becauseVerizon's network must accommodateall CLECs' needs,Verizon
must have the ability to disconnectand reallocateunusedor underutilizedtrunks. Verizon's
languagein Sections14.3, 14.3.1and 14.3.2ensuressatisfactionof theseimportantconcerns,
andunlike HTC's languagerecognizesthatthe relevantobligationsarenot reciprocal. Because
HTC is interconnectingwith Verizon's network, only HTC will be submittingtrunk orders.
Indeed,HTC is in a far betterposition thanVerizon to forecastboth inbound and outbound
traffic, "becauseHTC is the only party thatknows to whomit will marketits services."Id at 5.
As Mr. D'Amico testified:

This information,by far, hasthegreatestinfluenceon theneedfor interconnection
trunksthat arerequiredto carrycalls from Verizon's networkto HTC's network.
For instance,if HTC targetscustomerswho primarily receivecalls, like Internet
ServiceProviders("ISPs"), andHTC knowsthatmostof thosecallswill originate
from Verizon's network,thenonly HTC knowshow manytrunkswill be required
for'thetraffic thatoriginatesonVerizon'snetwork.Id.

For all these reasons,the Commissionshould order the parties to adopt Verizon's
proposedlanguageandshouldrejectHTC's proposedchanges.

Discussion:

We adopt Verizon's proposed General Terms and Conditions Section 16.0 and

Inter connection Attachment 14.3, 14.3.1, 14.3.1.1, and 14.3.1.2, without the changes suggested

by HTC. Verizon uses CLEC forecasts to make decisions regarding infrastructure planning,

operational support readiness, human resources planning, and capital/expense budgeting.

Moreover', forecasts are a critical component of the interconnection process and efficient network

management. Se___ee,Appendix A to Post-Hearing Brief of Verizon South, Inc. at 24. If HTC

becomes concerned that Verizon is burdening HTC with forecast demands that have no real

productive purpose, then HTC needs to file a complaint regarding the forecast demands with the

Commission. Trunk forecast are also important to determine which thinks are unused or

underutilized. Id at 27. We also agree with Verizon that HTC is in a better position to forecast

inbound and outbound traffic, as HTC knows to whom it will market its services. Id. at 28.
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ISSUE 9. LIABILITY LIMITATIONS. Should liability be limited where service

disruption to HTC's customers results in harm to HTC or where Verizon otherwise

violates statutory or regulatory obligations?

HTC's Position:

HTC again points to past experience to justify the need to go beyond traditional limitation

of liability provisions in the new interconnection agreement. Petition at 10; Spainhour Direct

Testimony at 10-13 (TR. at 15-18); Exhibit LS-1 (Hearing Exhibit 1). HTC asserts that it has

been subjected to a pattern of conduct whereby the provision of services (usually UNE loops)

has resulted in unwarranted delay, problems, and technical difficulties related to Verizon errors,

which has harmed HTC's ability to market and provide services to the public. Id. HTC states

that it has good reason to believe that Verizon's pattern of conduct will continue unless Verizon

has motivation to improve, and that this motivation should be in the form of penalties paid

directly to HTC for Verizon's failure to meet commitments. HTC Pre-Hearing Brief at 28.

Specifically, HTC proposed to hold Verizon liable when HTC suffers harm as a result of acts or

failure to act with respect to the initiation of services by Verizon, and when Verizon's actions or

failure to act constitutes a violation of applicable statutory or' regulatory obligations. Id. at 29.

Verizon's Position:

The Commission should order the parties to adopt Verizon's proposed General Terms

and Conditions §§ 25.5.7, 25.5.8, and 25.5.9, without the changes suggested by HTC. HTC

inappropriately seeks to introduce exceptions to the "limitation on liability" provisions that are

binding only on Verizon. HTC's proposals are exceptionally broad and would essentially

exclude from the limitation of liability provisions any liability for a provisioning delay (Section

25.5.7) or breach of Applicable Law (Section 25.5.8). It also appears that HTC seeks to recover

consequential damages in addition to direct damages. Verizon cannot agree to HTC's proposed
Section 25.5.7 and 25.5.8 for several reasons.

First, the Act does not mandate any general liability provisions, much less the onerous

proposals HTC advances here. Verizon's proposed language is substantially the same as

Verizon's tariffed limitation of liability language. This Commission-approved tariff language is

an appropriate guide to what is sound and reasonable from a public policy and commercial

standpoint. In particular, consequential damages have long been excluded from recovery against

telephone utilities on public policy grounds. There is no reason to afford HTC and its customer's

greater recovery than Verizon's customer's for' similar acts or omissions.

Second, HTC's proposed language for Section 25.5.7 directly contradicts Verizon's

Section 25.1 which defines a "Service Failure" subject to limited liability (e.g., direct damages).

Because HTC has already agreed to Section 25.1, it cannot properly seek to introduce conflicting

language that would make Verizon alone liable for consequential damages as the result of a
service failure.

Third, Section 25.5.8 of HTC's proposal appears to be an attempt to turn every "violation

of applicable statutory or regulatory obligations" into a breach of contract for which HTC alone

could seek consequential damages. Once again, HTC seeks to secure rights that other CLECs do
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not have - in contraventionof federal law that requiresCLECs to be treated in a non-
discriminatoryfashion. If oneparty violatesa statutoryor'regulatoryobligation,the otherparty
will havea remedyunderapplicablelaw. Thereis no needfor the Commissionto provide for
specialremediesfor HTC alonethroughan interconnectioncontract.

Fourth, Verizon notes that HTC hasattemptedto buttress its proposedchangeswith
citationsto "Report Cards"that HTC claims are representativeof the alleged"dismal service"
that it has received from Verizon under the current interconnectionagreement.Spainhour
Testimonyat 11.HTC essentiallyclaimsthatVerizonhasno incentiveto providequality service
to HTC, giventhecompetitiveenvironment,andthat its changesto Verizon's proposedlanguage
arenecessar'yin order'to preventVerizon from hiding "behind traditionalregulatedenvironment
limitationson liability." Id. at 13.Thereis onekey problemwith HTC's argumentson this point,
however'. HTC's "Report Cards" show that Vefizon's performancehasconsistentlyimproved
over thetime periodsubmittedfor'theCommission'sconsideration.In short,the"ReportCards"
hardlysupportHTC's position.

Verizon witnessesRosemarieClaytonandRichardRouseyextensivelyrebuttedHTC's
assertionsaboutVerizon's performancein their pre-filedtestimony. In pertinentpart, theystate
asfollows:

[I]f HTC truly believedthat Verizon had disregardedits obligationsunder the
termsof theparties' existing interconnectionagreement,onewould expectHTC
to havesoughtenforcementfrom theCommission.Most of theproblemsthat Mr.
Spainhourdescribeshave arisenout of the understandabletechnicaldifficulties
occasionedby the interconnectionof two differenttelecommunicationsnetworks
with incompatibleoperatingsystemsand procedures. HTC and Verizon have
successfullyworkedtogether'to rectify thesedifficulties astheyarose. GTE (and
subsequently,Verizon) respondedto eachof HTC's lettersraisingprovisioning
issuesindicatingeither'the stepsthat Verizonwould taketo correcttheproblems
or' that HTC's requestsoughtmore than what Verizon was legally requiredto
provide. Vefizon executivesand otherrepresentativesmet in personwith HTC
personneltwice (therehavebeenmorethan2 meetings,but only 2 meetingswere
attendedby executives)over the lasttwo year'sandhavealsoconductedbi-weekly
telephoneconferencesover that sameperiod in order to improve provisioning
efficiencies. As HTC's own "Report Cards"show,Verizon'sperformanceunder
HTC's metricshas gradually improved to the point where it is now generally
exceeding both HTC's self-generatedtarget objectives as well as the
Commission'sstandardintervals for the provisioning of services.Clayton and
RouseyTestimonyat 37-39(citing SpainhourTestimonyat 11:13-23;12; 17:17-
23;25-26:1-8;27:22-23;281,4).

Ms. Clayton and Mr'. Rousey also testified to severalexamplesof how Verizon's
performancewith regardto the provisioning serviceshasdramaticallyimproved,with specific
referenceto HTC's "ReportCards":

For'theperiodMay 28 tlu'oughJune1, 2001,HTC listedtwo targetobjectivesfor
processingline ordersfor its customers:a goal of 98% for convertedlinesbeing
processedcorrectly (HTC's own target objective), and a goal of 85% for'
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convertedlines being processedon time (which mirrors the Commission's
standardinterval for Verizon's retail business). Over that period,HTC claimed
that Verizon met the first targetobjectiveonly 44% of the time and the second
target objectiveonly 67% of the time. But for' the period January28 through
February 1, 2002, (just seven months after the first set of "Report Cards" was

issued), Verizon was processing lines correctly 97% of the time--just 1% shy of

HTC's self-generated target objective and well exceeding the Commission's 85%
standard. Id. at 38.

Furthermore, when asked their opinion as to why HTC has complained that Verizon's

performance in these areas has been "dismal," Ms. Clayton and Mr. Rousey responded as
follows:

We are not sure, but assume it's because HTC seeks to garner Commission

support for its unreasonable proposals. As we explained, Verizon's performance

is now exemplary, so there is no need for the extraordinary measures HTC seeks

to impose. In addition, the "Report Cards" HTC relies upon do not necessarily

reflect Verizon provisioning problems. HTC provides these weekly Report Cards

to Verizon showing all orders completed that week and offering HTC's

assessment of the cause of any problems. The problems HTC identified may have

been due to a number of causes: implementation of new network requirements or

interconnections, HTC's misinterpretation of Verizon Business Rules, Verizon's

system or process disconnects or HTC or Verizon employee erTor. Verizon has

worked diligently to identify the true cause of the problems identified in the

Report Cards and to resolve any issues identified--whether they originated with

Verizon or with HTC. This effort has required reviewing processes and

procedures with HTC as well as resolving Verizon process, system or employee

issues. The effectiveness of these efforts is reflected in the improvement noted

previously. Id. at 38-39.

Ms. Clayton and Mr. Rousey go on to provide a number of examples from HTC's

"Report Cards" that show that Verizon was not the cause of a particular performance deficiency

cited by HTC. Id. at 39-41. Indeed, in many instances, HTC's "marks" were erroneously low.

Consistent with the testimony of Ms. Clayton and Mr. Rousey, Verizon witness Randall

Sims further testified that the parties agreed to drop measurement of on-time confirmations, one

of the three original measures which originally appear' on HTC's report cards, because Verizon's

performance was so consistently satisfactory that the measure was no longer necessary. Tr. at

289-90. On a second measure, "processed on time," Mr. Sims explained that Verizon has

consistently met HTC's objective over the past several months for all but one week and the

measure is seldom discussed between the parties. Id. at 290. With regard to the third measure,

Mr. Sims explained that even per HTC's measurements, Verizon's performance has been

improving and the parties have been working together to improve performance, including on the

executive level. Id. at 291-92. HTC declined a visit by Verizon's executives to Myrtle Beach and

has not taken advantage of their offer for' direct contact anytime HTC perceives a service

problem. Id. at 291. HTC's assertions that Verizon's performance has been unsatisfactory and
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theadditionalperformanceincentivearenecessaryis simplynot correct.
Fifth, Verizon is alreadysubjectto the FCC's Carrier-to-CarrierPerformanceAssurance

Plan adoptedasan integralcomponentof the FCC's Bell Atlantic/GTEmergerconditions. As
Mr. Simsexplainedatthehearing,theFCCPerformancePlanrequiresVerizonto publicly report
on 17measuresand 158 submeasures.Id. at 292. If Verizon doesnot provideparity serviceor
serviceotherwisein accordancewith theFCC'spre-setbenchmarks,Verizonmaybe requiredto
payup to $1.164billion to theU.S.Treasuryoveratbxeeyear'period.See¶16of the Conditions
for'Bell Atlantic/GTEMergerattachedto Verizon'sPost-HearingBrief asAppendixB. TheFCC
PerformancePlan,adoptedfrom anearlierCaliforniaPublic Utilities Commissionperformance
plan is comprehensiveandmeasuresVerizon's performanceon suchcritical functionsaspre-
ordering,ordering,maintenance,billing andnetwork performance.TR. at 292.The incentives
the FCC plan providesaremore thanenoughto ensurethat HTC will receivea high level of
service from Verizon and are much more comprehensivethan plans containedin someof
Verizon's now outdated "first generation"intercormectionagreements.Seee.g., the Direct
Measuresof Quality in Attachment 12 of Verizon's interconnectionagreementwith AT&T
Communicationsof theSouthernStates.

For all of thesereasons,the Commissionshouldorder the partiesto adopt Verizon's
proposedlanguage,without thechangessuggestedby HTC.

Discussion:

We adopt Verizon's proposed Section 25.5 of the General Terms and Conditions, without

the addition of HTC's proposed Sections 25.5.7, 25.5.8, and 25.5.9. The Telecommunications

Act does not require any general liability provisions on local exchange carriers. The

Commission will consider' liabilities limitations/remedies in a generic proceeding. In the interim,

HTC and Verizon shall incorporate in their interconnection agreement the performance measures

and remedies from the AT&T/GTE South, Inc. negotiated agreement currently on file with the

Commission

ISSUE 10. INTERCEPT ANNOUNCEMENT. What should the terms be for the provision

of an intercept announcement when an end user changes from one service provider to

another and changes his or her telephone number?

HTC's Position:

HTC's position is that the terms, timetables, and expectations regarding intercept

announcement messages should be set forth explicitly in the agreement and that there should be

certainty in these terms. Petition at 22. Moreover, the agreement should confirm that there will
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beno chargesbetweenthePartiesfor interceptannouncements.Id.
Verizon's Position:

The Commission should order the parties to adopt Verizon's proposed Additional

Services Attachment §§ 6.0, 6.1, and 6.2, without the changes suggested by HTC. This issue

concerns referral announcements provided to customers when they switch providers and do not

retain their existing telephone number's. Referral announcements are not telecommunications

services under the Act. Verizon is not required to offer' them for resale or to unbundle them.

Nevertheless, Verizon is willing to provide intercept announcements services to HTC's

customer's at parity with the service Verizon provides to its own customers. Verizon is not

willing, nor is it required to, tailor customer' services for' HTC's customers. Referral

announcements are not a telecommunications service subject to resale as defined in the Act, 47

U.S.C. Section 153(43) at Tab 3, nor' are they unbundled network elements. Rather, referral

announcements are an information service as defined in the Act, 47 U.S.C. Section 153(20), Tab

3, that Verizon may elect not to provide.

As a compromise between the parties' competing language shown above, Verizon has

proposed the following simplified language:

Verizon shall provide Referral Announcements to HTC for HTC Customer's on

the same basis and terms, and for the same length of time, as such service is

provided to similarly situated Verizon Customers, provided that if a longer' time

period is required by Applicable Law, such longer time period shall apply.

Except as otherwise provided by Applicable Law, the period for' a Referral

Announcement may be shortened by the Party formerly providing service if a

number shortage condition requires reassignment of the telephone number.

HTC, however, continues to insist upon the more detailed provisions quoted above, such that

Verizon is compelled to advocate its proposed language, immediately quoted above, in this
arbitration.

Verizon's proposed language in Section 6.1 and 6.2 tracks its current practices and

procedures. In response to HTC's testimony that Verizon should not be allowed "the

opportunity to change" its practice of offering intercept announcements, Verizon witness Kim

Wiklund rebutted HTC's premise and advised the Commission as follows:

Verizon will continue to offer intercept service at parity with the service that it

provides to its own customers and other carriers, as provided by applicable law.

Mr. Watkins' fear that Verizon will arbitrarily change the intercept announcement

services provided to HTC is completely unfounded. Verizon's proposed Sections

6.1 and 6.2 define its current, nondiscriminatory practices and procedures

regarding referral periods.

HTC proposed language, on the other hand, is so specific - asking for' a referral

period "not less than ninety (90) days - that it would prevent Verizon from

modifying its intercept announcement practices based on a change of law or good
faith business decisions.
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Mr'. Watkins' proposalalsoassumes,incorrectly,that theAct requiresVerizonto
tailor its consumer'servicesto fit HTC's businessplan. This is not true. Verizon
is obligatedonly to provide the samelevel andquality of servicethat it provides
to its own customers. In South Carolina, Verizon currently offers referral
announcementsto its customer'sfor up to ninetydays,which canbeshortenedif a
numbershortageexists. Verizon cannotinclude a fixed ninety-dayterm in the
InterconnectionAgreementbecauseit may be necessaryfor Verizon to shorten
that period for' legitimatereasons,suchas a numbershortage,or to addressthe
needsof its customersandotherCLECs. It is not reasonablefor HTC to demand
adifferent level of servicethanVerizonprovidesto its own customersandother
CLECs.Wiklund Testimonyat 10-11(citing HTC ProposedAdditional Services
Attachment, Section 6.2).

HTC essentially seeks from the Commission additional representations as to service

initiation and timing of referral announcements that would effectively prevent Verizon from

modifying its referral practices in accordance with applicable law and its business decisions. As

an example, Verizon currently provides referral announcements in South Carolina to residential

customers for up to ninety days. Under Verizon's proposed parity language, Verizon would do

the same for HTC's customers. However, Verizon is not willing to agree to a ninety-day period

by contract because it may be required to change its practices in the future. Number' shortages in

the future, for example, might compel Verizon to move to a shorter referral period. Thus, if

HTC insists on including specific language, Vefizon can only agree to "not less than thirty days."

In its pre-filed testimony, HTC also asserts that it has documented Verizon's "inadequate

intercept service," a characterization Verizon strongly rejects. As Ms. Wiklund noted:

This claim is completely unfounded. If there were any basis for it, HTC should

have followed the dispute resolution procedures under the old agreement or'

complained to the Commission before now. As I stated previously, Verizon has

consistently provided a level of intercept announcement service to HTC and other

carriers equal to the level of service that it provides to its own customers, and it

will continue to do so in the future. In fact, Verizon's proposed section 6.3

ensures that it will continue to provide customer services at parity, which is all

that is required of Verizon under' the Act. Id. at 12.

Specifically, Verizon's language in Section 6.3 assures parity because Verizon does not

currently charge customers for referral announcements. If, however, this practice changes in the

future for' Verizon's own customers, then Verizon should be permitted to charge HTC the same

(tariffed) rates it charges its own customer's. Thus, it cannot agree to HTC's language locking in
free referral announcements.

For all of these reasons, the Commission should order the parties to adopt Vefizon's

proposed language, without the changes suggested by HTC.

Discussion:

We adopt Verizon's proposed Additional Services Attachment Sections 6.0, 6.1, and 6.2,
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without the changessuggestedby HTC. Additionally, we adopt the following language

proposedby Verizon:

Verizon shallprovide Referx'alAnnouncementsto HTC for HTC Customer'son
the samebasisand terms,and for' the samelength of time, as suchserviceis
providedto similarly situatedVerizon Customers,providedthat if a longer time
period is required by Applicable Law, such longer time period shall apply.
Except as otherwiseprovided by Applicable Law, the period for a Referral
Announcementmay be shortenedby the Party formerly providing serviceif a
numbershortageconditionrequiresreassignmentof thetelephonenumber.

As previously notedby Verizon, referral annotmcementsare not telecommunicationsservices

under the Act; Verizon is not required to offer them for' resale or to unbundle them. See

AppendixA to Pre-HearingBrief of Verizon South,Inc. at 35. However,becauseVerizonhas

statedthat it is willing to provide interceptannouncementservicesto HTC, Vefizon is only

required to provide intercept announcementto HTC's customersat parity with the service

Verizonprovidesto its owncustomers.

ISSUE 11. TRANSITION OF EXISTING SERVICE ARRANGEMENTS. How should

service arrangements in place under existing conditions be transitioned to the new

agreement?

HTC's Position:

This issue relates to DS-1 loops that HTC asserts Verizon wrongfully refused to provide

pursuant to the 1998 Interconnection Agreement. In order to provide those services in response
to customer demand, HTC states it was forced to order them out of Verizon's tariff at much

higher rates than those originally quoted to HTC. Petition at 23; Spainhour Direct Testimony at

13-15 (TR. at 18-20). Under the proposed agreement, Verizon would now charge HTC to

transition those services away from the tariff. HTC's position is that it should never have had to

purchase those services from the tariff to begin with, and should not have to pay conversion

charges now. Id.

Verizon's Position:

The Commission should order the parties to adopt Verizon's proposed General Terms

and Conditions §§ 33.2 and 33.3, without the changes suggested by HTC.

With this issue, it appears that HTC seeks to incorporate into the new interconnection

agreement terms and conditions governing the "conversion" of certain access facilities (that is,
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T-1 or DS-1 loops) to UNE loops. Apparently,HTC doesnot object to Verizon's proposed
Section33of theGeneralTermsandConditions,which ah'eadyaddressestheimpactof thenew
interconnectionagreementon existingagreementsbetweenthe parties. Rather',it appearsthat
HTC seeks,without actuallyproposinganyspecificlanguage,to addlanguageto Section33 that
wouldgovern"conversion"of the aforementionedaccessfacilities to DS-1UNE loops. Verizon

does not object to HTC converting such loops. It does, however, object to including language to

this effect in Section 33 because it is unnecessary. Verizon likewise objects to HTC's request
that the Commission should order Verizon to convert the facilities at issue to UNEs free of

charge.

HTC has framed this issue in a way that implies that the "conversion" issue is

complicated and implicates other issues in this arbitration. That is not the case. HTC seeks to

convert certain existing DS-1 loop facilities, which it obtained from Verizon's applicable access

tariff, to DS-1 UNE loops and, thereby, avail itself of lower UNE rates on the existing facilities.

The decision to convert access facilities to UNE loops is entirely within HTC's control. It

can submit to Verizon an Access Service Request (ASR) to disconnect its existing access

services and, simultaneously, submit a Local Service Order (LSR) under the new intercolmection

agreement to reconnect those facilities as unbundled network elements. Specific contractual

terms describing this disconnect/connect ordering process are not necessary; the new

intercolmection agreement already contains applicable UNE terms and rates that will apply upon
conversion.

For any such conversion, HTC is and should remain liable for' any applicable termination

charges in the tariff from which it ordered the DS-1 access loops; and HTC is and should remain

liable for any applicable UNE charges, including non-recurring charges (NRCs), in the new

interconnection agreement. HTC is not entitled to convert these facilities without paying tariffed

termination charges and/or any UNE NRCs that apply under the new interconnection agreement.

HTC has long agreed that its existing DS-1 loops were to be provisioned pursuant to

tariffed volume and term discounts, and that the early termination penalties in that tariff would

apply. Clearly, the terms of that tariff determine whether HTC must pay early termination

charges. If HTC believes that the Commission-approved tariff charges are not just or reasonable,

this arbitration proceeding is not the appropriate forum to address this issue. See, e.g.,

Memorandum Opinion and Order, Application of Verizon Pennsylvania Inc., Verizon Long

Distance, Verizon Enterprise Solutions, Verizon Global Networks, Inc., and Verizon Select

Services, Inc. for Arbitration to Provide In-Region InterLATA Services in Pennsylvania, CC

Docket No. 01-138, 16 FCC Rcd 17419, at Tab 11, n. 268.

Likewise, HTC remains responsible for paying applicable contract charges (both monthly

and non-recurTing) associated with conversion of DS-1 access loops to DS-1 UNE loops.

Verizon has no obligation to incur costs on HTC's behalf without recovering those costs from

HTC. In order to complete the conversion of DS-1 access loops to DS-1 UNE loops, Verizon

will have to first convert the "circuit identifications" for each converted loop in its internal

billing systems. Verizon then will have to "re-tag" each of HTC's converted circuits within the

appropriate central office. This conversion process on a particular' loop will require a "field

visit" by a Verizon technician. Verizon should be compensated for' these and any other' costs it

incurs in conducting such work on behalf of HTC. The Commission thus should reject HTC's

request and order it to pay the contractual UNE rates, including NRCs, for' any conversion.
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HTC's testimonycompletelymisrepresentstheparties' history in this area,assertingthat
thecurrentinterconnectionagreementrequiredVerizon to provideHTC with UNE DS-1 loops.

Given Verizon's failure to make good on that alleged "obligation," HTC insists, it should not

now be required to pay for the conversion of DS-1 loops obtained under Verizon's tariff to UNE

DS-1 loops under the new inter'connection agreement. If HTC really believed it had the right to

LINE DS-1 loops all along, the Commission might reasonably ask why HTC did not take the

matter to the Commission when Verizon refused to recognize this alleged "right." The reason is

clear': HTC never had a right to UNE DS-1 loops in the first place. Ms. Clayton and Mr. Rousey

testified as follows:

Any confusion or' disruption HTC raises with regard to the provisioning of UNE

DS-1 loops resulted entirely from HTC's failure to read the parties' current

interconnection agreement. That agreement does not allow HTC to order UNE

DS-1 loops. As Mr'. Spainhour is well aware, the current interconnection

agreement is in large part based upon a GTE template interconnection agreement

that the parties used during their' negotiations several years ago. However, the

GTE template's terms pertaining to UNE DS-1 loops and rates were explicitly

superseded at the conclusion of the Parties" negotiations. Indeed, the Parties

agreed to adopt new terms in their place from a separate GTE/AT&T-SC

interconnection agreement that did not even address UNE DS-1 loops or

appropriate rates for them. Accordingly, Mr. Spainhour's assertions (1) that the

current interconnection agreement provides that applicable rates for UNE DS-1

loops were to be treated as "TBD (To Be Determined)," and (2) that he therefore

took steps to determine the applicable rates under the current interconnection

agreement, are disingenuous at best. In short, there were no rates to determine for

UNE DS-1 loops because HTC had no fight to order UNE DS-1 loops in the first

place. Clayton and Rousey Testimony at 6:3-6; 14:19-23; 15:1-14.

Ms. Clayton and Mr. Rousey also provided the Commission additional detail on this history with

a level of specificity notably absent from HTC's testimony:

As Mr. Spainhour is well aware, the current interconnection agreement is based

on a GTE template interconnection agreement. That GTE template contained

terms and conditions for U NE DS-1 loops along with several other UNE loop

products--such as 2-wire digital loops, 4-wire analog voice grade loops, etc. The

provision pertaining to LINE DS-1 loops, set forth in Article VII, Section 4.2.5,

references "Appendix D" for the applicable rate. Appendix D, in turn, provides

that the applicable rate for UNE DS-1 loops is "TBD."

GTE and HTC struck a deal to avoid arbitration on the GTE template, essentially

allowing HTC to incorporate into the template certain UNE-related terms,

conditions, and prices from GTE's arbitrated agreement with AT&T here in South

Carolina. The effect of this "cut and paste" effort on the final GTE/HTC

negotiated agreement was as follows:
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First, the above-referenced UNE loop product descriptions in the GTE template,

including the description of DS-1 loop, were expressly "superseded" by a new

Article III, Section 46 and Appendix. HTC agreed to this approach because it

wanted the lower arbitrated UNE rates AT&T obtained. Moreover, as the parties

subsequently discovered, the superseding AT&T pricing schedule did not contain

Verizon's standard non-recurring charges ("NRCs") for UNE provisioning. HTC

thus continues to refuse to pay UNE-related NRCs billed by Verizon.

Second, while HTC relies heavily on the superseding terms from the

GTE/A T& T agreement, this language does not provide for UNE DS-1 loops or

DS-1 loop pricing. Thus, while HTC subsequently indicated that it wanted

UNE DS-1 loops, it had no terms, conditions, or rates from which to order

them. Verizon offered to amend the current interconnection agreement to

provide for DS-1 loops, but HTC has never followed through--perhaps because

it feared that Verizon would use an amendment to definitively reinstate the

NRCs associated with UNE provisioning. HTC instead has elected to order DS-

1 loops out of Verizon's access tariffs. That is why HTC today has DS-1 access

circuits priced at the access tariff rates.

Third, now that the parties are negotiating a new agreement, all of this history has

re-emerged. Verizon seeks to more clearly reinstate the NRCs associated with

UNE provisioning and the new agreement would provide HTC with the

contractual right to UNE DS-1 loops that it now lacks. HTC's conversion of DS-

1 access circuits obtained out of Verizon's tariff would be governed by the new

UNE DS-1 terms in this new agreement. While HTC wants this result, it still

maintains that it should not have to pay the associated NRCs because such NRCs

were not contained in the current AT&T terms. That is why HTC now argues for

the right to convert the DS-1 access circuits to DS-1 UNE terms, but still requests

that the Commission require Verizon to justify its UNE NRCs. HTC's position is

patently inequitable and should be rejected. Id. at 11-12 (emphasis added).

When Ms. Clayton and Mr. Rousey were questioned about HTC's assertions about the

provisioning ofUNE DS-1 loops with specific reference to Issue 11, they testified as follows:

Mr'. Spainhour persists in his "confusion" about what LINEs HTC is entitled to

under the current interconnection agreement. HTC is not and never has been

entitled to order UNE DS-1 loops out of that agreement. Accordingly, it has

voluntarily ordered them out of Verizon's tariff-- its only option under the

circumstances. Consequently, Mr. Spainhour is wrong in claiming that Verizon

is attempting to impose in the new agreement an unwarranted conversion

charge (really a standard UNE NRC). Since HTC never had the right to order

UNE DS-1 loops under the current interconnection agreement, and since it

exercised its option to order them through Verizon's tariff instead, Verizon has

the right to impose the appropriate UNE NRC charge for a conversion to the

UNE offering under the new agreement. As we noted previously, any
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conversion by HTC of DS-1 access circuits obtained out of Verizon's tariff

would be governed by the new UNE DS-1 terms in the new agreement.

Mr'. Spainhour cites pages 38-39 of Verizon's Response to HTC's Petition in this

regard, which states that, HTC "can submit to Verizon an Access Service Request

(ASR) to disconnect its existing access services and, simultaneously, submit a

Local Service Request (LSR) under the new Agreement to reconnect those

services as unbundled network elements. Specific contractual telms describing

this disconnect/connect ordering process are not necessary; the Agreement

already contains applicable terms and rates that will apply upon conversion." Mr.

Spainhour mischaracterizes this statement as a "concession" by Verizon when it is

simply a statement of how the new agreement will allow HTC to convert the

tariffed DS-1 access circuits to UNE DS-1 loops. Once again, the applicable

UNE NRC charge in this regard is appropriate because HTC never had a fight to

UNE DS-1 loops in the first place, and because any conversion necessarily will

impose costs upon Verizon.

Those costs are not de minimis. As explained on pages 39-40 of Verizon's

response:

HTC remains responsible for paying applicable contract charges (both

recurring and non-recurring) associated with conversion of DS-1 access

loops to DS-1 UNE loops. Verizon has no obligation to incur' costs on

HTC's behalf without recovering those costs from HTC. In order to

complete [these conversions], Verizon will have to first convert the

'circuit identifications' for each converted loop in its internal billing

systems. Second, Verizon will have to 're-tag' each of HTC's converted

circuits within the appropriate central office. The conversion process on

a particular loop will require a "field visit" by a Verizon technician.

Furthermore, Velizon also will incur costs for' order processing -- an aspect of conversions not

mentioned in Verizon's Response.

Finally, Mr. Spainhour testifies that he contacted Verizon's HTC account

manager' as to how to proceed with the conversions, and that "to date" he has not

received a response other than to refer him to the access tariff. The simple reason

for that is that HTC still cannot convert its existing DS-1 access circuits due to the

lack of telms and conditions of the current interconnection agreement. Once the

new agreement is in place, Verizon will provide HTC all of the information it

needs on how to convert its DS-1 access circuits to UNE DS-1 loops. Id. (citing

Spainhour Testimony at 11-12; 13:18-23; 14-15:1-14) (emphasis added)

For all of these reasons, the Commission should order the parties to adopt Verizon's

proposed language, without the changes suggested by HTC.
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Discussion:

The Parties dispute whether or not DS-1 loops were provided for' in the original

interconnection agreement. See Spainhour Direct Testimony at 14 (TR. at 19); Clayton/Rousey

Direct Testimony at 10 (TR. at 128). The Parties do not appear to dispute that DS-1 loops were

initially contemplated by the Parties as a UNE, and were contained on an initial schedule of

UNEs to be provided by Verizon to HTC, with a price "to be determined." At some point,

however, the Parties decided to adopt the UNE rates that were ordered by the Commission in the

Verizon/AT&T Arbitration. See Clayton/Rousey Direct Testimony at 10 (TR. at 128 and 129).

The new schedule of rates that was adopted did not list DS-1 loops as a UNE. Id. This has led to

the current confusion over whether DS-1 loops were provided for in the original agreement.

Verizon states they were not, because the new schedule superseded the old schedule. Id. HTC

states that it did have a fight to the DS-ls, because the new schedule was intended to supersede

the old only with respect to rates. See Spainhour Rebuttal Testimony at 2-3 (TR. at 39-40).

According to Mr'. Spainhour, during negotiation of the 1998 Interconnection Agreement, there

was never a question raised with respect to the availability of DS-ls, as shown on Verizon's

UNE list. Id. HTC wanted the ability to purchase DS-ls and Verizon was willing to provide

them. Id. Furthermore, even if DS-ls were not specifically provided for in the agreement,

Verizon quoted HTC an "established" rate for DS-ls. Id. at 3-4 (TR. at 40-41); Exhibit LS-7

(Hearing Exhibit 2). Vefizon has conceded that it has established UNE DS-1 rates for "another

CLEC doing business with Verizon in South Carolina." See Clayton/Rousey Direct Testimony

at 13 (TR. at 131). HTC asserts that, if Verizon was providing DS-1 loops to another CLEC,

HTC had a fight to obtain DS-ls from Verizon at the same rates pursuant to Section 252(i) of the
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Act. WatkinsRebuttalTestimonyat 11-12(TR. at 105-06).

We agreewith HTC that HTC had a right to obtainDS-1s under'the existingagreement

but was deniedthe ability to do so. HTC actedreasonablyin orderingDS-1 loops out of

Verizon's tariff in responseto customer'demandandin light of Verizon's refusalto provideDS-

1 loopsundertheagreement.We do notbelieveHTC shouldnow be requiredto payconversion

feesor earlyterminationchargesto transitionthoseservicesfrom thetariff to theagreement.

The Commissionwill addressratesfor DS-1 loopsin agenericproceedingin the future.

Verizonhasconcededthat it hasestablishedLINE DS-1 rates for "another CLEC doing business

with Verizon in South Carolina." Tr. at 131. In the interim, Verizon and HTC are instructed to

incorporate language in their interconnection agreement which includes the rates of DS-1 loops

mentioned on page 13 (TR. at 131) of the Direct Testimony of Clayton and Rousey.

ISSUE 12. INCUMBENT v. NON-INCUMBENT REQUIREMENTS. How should the

agreement recognize that the requirements of Section 251(c) of the Act do not apply to non-
incumbent LECs such as HTC?

HTC's Position:

HTC's position is that it should be clarified in the agreement that HTC is not an

incumbent LEC and does not have the same obligations as an incumbent LEC. Petition at 23-24.

HTC states that there are several provisions throughout the lengthy and complex proposed

agreement that suggest HTC is subject to requirements that arise only with respect to incumbent

LECs. Id. at 23. While HTC has attempted to address these in negotiations and in the pleadings

on a case-by-case basis, HTC feels some general clarifying statement is needed. Id. at 23-24.

While HTC may agree in specific instances to voluntarily provide a service it is not legally

obligated to perform, such agreement must be specific and clear. Id. at 24.

Verizon's Position:

The Commission should order' the parties to adopt Verizon's proposed General Terms

and Conditions § 37.1, without the changes suggested by HTC. Although HTC has offered to

remove the word "involuntarily" from its proposed language, that is only the beginning of the

problem. Watkins Testimony at 17. Indeed, the whole of HTC's proposed addition to Section

37.1 is nonsensical. HTC does not define what "additional interconnection arrangements" are,
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the languagethat HTC proposesis overly broad,andHTC's witnesstestimonycontradictsthat
language.In short,HTC's proposalis hopelesslyconfusing.

HTC assertsthat it is trying to ensurethat it doesnot agreeto anystatutoryobligationof
an ILEC. However,HTC appearsto be seekingameansof escapingsomeof the very contract
provisionsto which it hasalreadyvoluntarily agreed.HTC is responsiblefor understandingthe
meaningof theprovisionsit negotiates,includingwhether'they apply to bothpartiesor'only to
Verizon. HTC cannotreasonablyexpectthe Commissionto adoptan escapeclauseto protect
HTC from inattentionor any other'negligencein thenegotiationsprocess.Verizon hasseveral
concernsin this regard.

First, the languagethat HTC hasproposedis confusingbecauseit is unclearwhat HTC
meansby "additional interconnectionarrangements."As written, theprovision appear'sto allow
HTC to avoid negotiatingin good faith any provision that it deemsto be applicableonly to
"incumbentlocal exchangecarriers." As apracticalmatter,however,it would be impossibleto
administer'suchavagueprovision. While partiesto a contractcanagreeto anytermstheywish,
including requirementsthat arenot specifiedin the Act, HTC's languagedoesnot encompass
this possibility.

Second,while Verizon understandsthe thrust of HTC's argumentthat it shouldnot be
boundby "ILEC-only" obligations,HTC's proposedlanguageis extremelybroad-- sobroadthat
it would effectivelyabsolveHTC from havingto read,understand,andnegotiatethetermsof the
agreement. If HTC believesthat Verizon is attemptingto imposeILEC-only provisionsupon
HTC, thenHTC shouldprovidespecificexamplessotheycanbeaddressedandresolvedthrough
the negotiationsprocess. If a provision asbroadasthe oneHTC proposesis incorporatedinto
the agreement,however',it is uncertainhow far HTCmight attemptto stretchit in orderavoid its
contractualobligations.

Third,HTC's proposedlanguageis inconsistentwith HTC's witnesstestimony. Onpage
9 atnote5 of his testimony,Mr. Watkinsstates:

It shouldalso be observedhere that the Act expectsthat parties will negotiate
voluntarily without regard to the interconnectionduties, requirements,and
standardsset forth in Section251(b) and (c). See47 U.S.C. § 252(a)(1). In
contrast,in an arbitrationproceeding,a statecommissionis limited to resolving
the open issuesonly in a manner'that is consistentwith the requirementsof
Section251of theAct. See47U.S.C.§252(c). While in this casethevoluntary
negotiationpositionsof HTC are the sameas its arbitrationpositions, the Act
clearly contemplatesthat the course of voluntary negotiation and mandatory
arbitrationneednotnecessarilybethesame.

In otherwords,HTC acknowledgesthat partiescanvoluntarily agreeto provisionsthat embody
rights/obligationsoutsideor beyond thoseotherwiseimposedby the Act. Curiously,HTC's
proposedlanguageappear'sto foreclosethatverypossibility.

For'all of thesereasons,theCommissionshouldrejectHTC's proposedlanguageasboth
unfair'andunworkable.
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Discussion:

This seems to be an area where the Parties are in agreement on the concepts involved, but

cannot come to terms with the language. Both Parties agree that the Act provides for certain

obligations that apply only to incumbent LECs. See Section 251(c) of the Act. Both Parties

agree that HTC, as a non-incumbent LEC, does not have a legal obligation to provide those

services. Both Parties agree that, notwithstanding the fact that it has no legal obligation to do so,

HTC may voluntarily agree to provide certain services and, once it does so in an agreement, it

becomes contractually obligated to provide them. Verizon believes that HTC's language is an

"escape" clause that would allow HTC to avoid its contractual (as opposed to legal) obligations.

Response at 42. We disagree. HTC's language expressly states that HTC will not be obligated

involuntarily to provide services pursuant to Section 251 (c) of the Act. HTC is not attempting to

abrogate its voluntary undertaking of obligations under the Agreement. See Petition at 24;

Watkins Direct Testimony at 17 (TR. at 65). It merely does not want the agreement to be

construed in such a way as to impose incumbent LEC obligations involuntarily on HTC. We

find that this is reasonable and adopt HTC's clarifying language in Section 37 of the General

Terms as follows:

Notwithstanding anything to the contrary in this Agreement, nothing in this Agreement
obligates HTC to provide to Verizon any of the additional interconnection arrangements,
services, or network elements that arise pursuant to Section 251(c) of the Act that
generally apply only to incumbent local exchange carriers.

ISSUE 13. TAXES. How should the provisions regarding tax implications between the

Parties be clarified to avoid possible confusion?

HTC's Position:

HTC's position is that the inclusion in the agreement of lengthy terms and conditions

regarding taxes is potentially misleading, and it should be stated that there are no intended or

expected tax implications with respect to the agreement. Petition at 24. HTC also requests a
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provision stating that, in the eventa tax or fee is contestedby a Party, the other'Party will
cooperatefully andshallbe reimbursedfor' anyreasonableandnecessaryout-of-pocketcopying
andtravelexpensesincurredin assistingwith suchcontest.Id. at 25.

Verizon's Position:

The Commission should order the parties to adopt Verizon's proposed General Terms

and Conditions § 41.0, without the two additional paragraphs HTC proposes to insert at the

beginning of the portion of the new interconnection agreement intended to address tax

obligations. The undisputed portions of Section 41 already comprehensively set forth the

responsibilities of the Parties with respect to federal, state and local taxes applicable to the

provision of telecommunications services. They recognize the possibility that taxes may be

levied on the services provided under the new interconnection agreement. Even though HTC

does not disagree with any of those provisions, HTC's misleading introductory paragraphs state

that no taxes apply to the Parties or to the subject matter of the new interconnection agreement.

The existing undisputed provisions in Section 41, however, recognize the possibility that taxes

may be levied on the services provided under the new interconnection agreement. HTC's

conflicting language is misleading and should not be adopted by the Commission.

HTC also proposes language that would require reimbursement for certain expenses

incurred in cooperating with a Party's challenge to a tax or fee. This provision is nothing more

than a penalty imposed on the non-contesting party. Before requiring either' Party to pay

expenses related to a tax challenged, it is important to evaluate which Party stands to benefit if

the challenge succeeds. This will depend on the nature of the particular dispute and cannot be

determined in advance. Verizon's existing language thoroughly addresses taxes and financial

responsibility and should be adopted without modification by the Commission.

Discussion:

HTC's proposed clarifying language is reasonable. It does not provide, as Verizon

asserts, that no taxes will apply to the Parties or to the subject matter of the new interconnection

agreement. Petition at 25. It merely provides that it is the Parties' understanding that there are

no taxes specifically applicable to the subject matter of the agreement that would not otherwise

be applicable to each respective Party. This clarifying language helps to put the remainder of the

tax provisions into context. Furthermore, it is reasonable to expect that a non-contesting party

who assists a contesting party in challenging a tax or fee should be reimbursed for the reasonable

out-of-pocket expenses associated with such assistance. We, therefore, adopt HTC's proposed
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languagein Section41asfollows:

It is the mutual understanding of the Parties to this Agreement that there are no taxes
specifically applicable to the subject matter of this Agreement or to either Party as a
result of entering into this Agreement that would not otherwise be applicable to each
respective Party. In the event that any government authority, however, determines to
the contrary that a tax or taxes are applicable to the subject matter of this Agreement,
then the following provisions will apply.

In any contest of a tax or fee by one Party, the other Party shall cooperate fully by
providing records, testimony and such additional information or assistance as may
reasonably be necessary to pursue the contest. Further, the other Party shall be
reimbursed for any reasonable and necessary out-of-pocket copying and travel
expenses incurred in assisting in such contest.

ISSUE 14. UNE AVAILABILITY. Under what conditions should Verizon be required to

provide unbundled network elements to HTC?

HTC's Position:

HTC's position is that, beginning with Section 42 of the General Terms, Verizon includes

language in several places throughout the agreement that would allow Verizon to reconfigure its

network in ways that would then deny HTC of UNEs that previously would have been available

to HTC. Petition at 25. This argument is predicated on the assertion, as discussed in Section IV

herein, that Verizon agreed under' the 1998 Interconnection Agreement to take the affirmative

steps necessary to provide access to unbundled loops where remote facilities are involved.

According to HTC, it configured its network in reliance on Verizon's assurances, and Verizon

should not be permitted to continue to thwart HTC's competitive efforts by hindering HTC's

access to unbundled loops or' causing HTC to reconfigure its network at the expense of HTC.

See Spainhour Direct Testimony at 18-19 (TR. at 23-24).

HTC further' takes the position that Verizon's language would allow the CUrTent situation,

whereby HTC customers served by remote facilities experience slower transmission speeds than

they did as Verizon customers, to continue. See Petition at 26-27. HTC's position is that

Verizon must provide loop transmission capabilities for U NE loops to HTC that are equal to

those that Verizon provided to its own customer. Id.

In addition, HTC takes issue with Verizon's proposed language in Section 1.2 of the

Network Elements Attachment. HTC claims that the vague provisions would deny UNEs to

HTC in the future for customers or services that are not currently in existence, in violation of the

Act. Id. at 26. Even if Verizon could deny services to a new customer, HTC states it is

inappropriate for Verizon to limit HTC's communications with that customer as proposed by

Verizon. Id. HTC asserts it should not be penalized with future refusal of UNEs by Verizon for'

speaking truthfully to potential customers. Id.
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Verizon's Position:

The Commission should order the parties to adopt Verizon's proposed General Terms

and Conditions §§ 42.0, 42.1, 42.2, 42.3, 42.4, 42.5, and 42.6, and Network Elements

Attachment § 3.18, without the changes suggested by HTC. Until this Petition was filed,

Verizon had not seen most of the extensive language that HTC has now proposed for § 42 of the

General Terms and Conditions. Inasmuch as significant portions of HTC's § 42 proposal appear

for the first time in HTC's Petition, this issue is not ripe for adjudication. Under the Act, HTC is

required to negotiate in good faith for at least 135 days before it can seek arbitration. The

Commission should thus decline to resolve this issue and direct HTC to first try to resolve it

through negotiation.

If the Commission is inclined to resolve this issue, despite HTC's failure to comply with

the Act, HTC's position must be rejected on substantive grounds. As Ms. Clayton and Mr.

Rousey testified:

It seems that the real issue is HTC's apparent dissatisfaction with Verizon's past

provisioning of collocation space for' access to UNEs. Instead of bringing such

claims to the Commission for resolution under' established procedures, however,

HTC inappropriately injects these allegations into this arbitration proceeding.

This tack fails to support HTC's proposed contract language, it provides no useful

information for the Commission in resolving the arbitration issues, and it makes it

particularly difficult to respond to HTC's proposals.

HTC's proposed language, if adopted, would go much further than the positions

HTC seems to be advocating. Although HTC seeks primarily to ensure it would

have "availability of UNE loops," HTC's language as proposed in § 42 could

arrest Verizon's technology upgrades, require Verizon to build new facilities for

HTC and require Verizon to combine network elements for HTC, all in

contravention of Verizon's lawful obligations. Clayton and Rousey Testimony at

6-7 (citing Spainhour Testimony at 17).

Ms. Clayton and Ms. Rousey likewise provide extensive testimony responding to HTC's

assertions that Verizon has delayed in providing collocation to HTC and has attempted to charge

HTC tariffed rates for that service (rather than the rates in the current interconnection

agreement). Id. at 7-10. HTC misstates the facts, and Verizon incorporates the aforementioned

testimony by reference. Several of HTC's particular proposed changes merit special attention by
the Commission.

As referenced by Ms. Clayton and Mr. Rousey, by deleting Verizon's § 42, HTC

apparently seeks to gain the ability to interfere with Verizon's technology upgrades. Section 42

of the General Terms and Conditions properly preserves Verizon's right to upgrade its

technology as necessary to maintain its network, continue to improve its service, and meet

customer demand. Verizon is obligated to permit HTC to interconnect with its network, but it is

not required to consult with HTC or other competitors before it makes changes to that network.

HTC has no legal right to impede changes to Verizon's network, and it does not cite support for

any such right. Indeed, technology upgrades should be encouraged by the Commission, rather'
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thanconstrained,astheytypically will benefitall carrier'sutilizing Verizon's network.
HTC's proposedlanguagein § 42appearsto havelessto dowith Verizon'stechnological

upgradesthanit doeswith HTC's generalaccessto Verizon's networkelements.As such,this
new languagewould not properly belong in § 42 (but rather in the Network Elements
Attachment),evenif it werewarranted,which it is not. Thesesectionswould requireVerizonto
build new facilities for HTC andto combinenetwork elementsfor HTC - both in contradiction
to law. Verizon'slanguageinsteadprovideswhat the law actuallyrequires.As Ms. Claytonand
Mr. Rouseytestified:

VerizonmakesUNEs availableto HTC andother'CLECsin anondiscriminatory
mannerpursuantto the Network ElementsAttachmentof the draft Agreement.
Verizon satisfiesthis obligationby usingnondiscriminatoryprocessesthat are
comparableto the processesusedin Verizon's retail operations. Vefizon also
provides,per Section251(c)(3)of the Act, "nondiscriminatoryaccessto network
elementson an unbundledbasis at any technically feasiblepoint under rates,
terms and conditionsthat arejust, reasonableandnon-discriminatory."Clayton
andRouseyTestimonyat6.

Furthermore,althoughHTC's witnesstestimonydisavowsany intent to interferewith
Verizon's technologyupgrades,HTC's proposedchangesto Verizon's proposedlanguagewould
havepreciselythatresult. Ms. ClaytonandMr. Rouseynoted:

AlthoughMr. Spainhour'statesthat it hasno desireto "'interfere with Verizon's
technologyupgrades,'" HTC proposesto eliminate all of Verizon's proposed
§42, which would effectively do just that. This languagepreservesVerizon's
fight to upgradeits technologyasVerizonfindsnecessaryto maintainits network,
continueto improveits serviceandmeetcustomerdemand.Verizonis obligated
to permit HTC to connectwith its network,but it is not requiredto consultwith
HTC or other competitorsbefore it makeschangesto that network. Verizon,
however,will attemptto protectcopperfacilitiesto theextentpossible,whereit is
known that HTC is provisioning copper-basedtechnologies,suchasDSL, to its
enduser's.HTC hasno legal right to imposechangesto Verizon's network and
offersno legaljustification for sucha right. Indeed,technologyupgradesshould
be encouraged,ratherthan constrained,asthey typically will benefit all carriers
utilizing Verizon's network. HTC simply proposesto remove all of Verizon's
languageaddressingVerizon's right to upgradeits networkand,instead,insertsa
displacedprovision more appropriatelyaddressedin the Network Elements
Attachment,if at all, that generallydescribesHTC's purportedaccessto UNEs.
ClaytonandRouseyTestimonyat 18-19(citing SpainhourTestimonyat 19).

Ms. ClaytonandMr. RouseyalsodiscussedthatHTC's proposedchangesto §§42.1and
42.2couldrequireVerizonto combinenetworkelementsfor HTC orprovideHTC with ahigher
quality of servicethanVerizon providesto itself and its own customer's- somethingthe law
plainly doesnot require:

HTC's proposedSection42.1requiresVerizonto provideall UnbundledNetwork
Elements(UNEs) to "enableHTC to providea finishedlocal exchangeservice."
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HTC's proposed§ 42.2states,"Verizon shallbe obligatedto provide all UNEs,
and Combinationof UNEs, to the extent that servicesand facilities would
otherwisebe available to Verizon's customers. Availability of servicesand
facilities shall be deemedto exist if, in the absenceof a requestfor'UNEs from
HTC, Verizon wouldprovide theequivalentservicesand/orfacilities in response
to adirectrequestfrom its own enduser."

RequiringVerizon to providesuchelementsin a mannerthatwould enableHTC
to providein eachcasea finishedlocal exchangeservicecouldrequireVerizonto
eitherbuild additionalnetworkelementsor'combineexistingnetworkelementsin
amannerotherthanthatin whichtheyarecurrentlycombined,in contradictionto
currentlaw.

HTC makesseveralrepresentationsthat Verizonhad previously agreedto build
on "an extraordinarybasisUNE loops"for HTC's usewithout costto HTC. Not
only would Verizon not offer this arrangementto HTC due to the lack of a
contract containing specific terms and conditions, it is inconsistentwith the
mannerin which Verizonprovidesservicein everyotherjurisdiction. Providing
this typeof agreementto HTC but to no otherCLEC would be discriminatoryto
all otherCLECs. It would alsobe inconsistentwith theposition thatVerizon has
always taken--aposition recognizedrepeatedlyby state commissionsand the
Eighth Circuit Court of Appeals--thatit is not required to provide accessto
anythingmore than its existing network facilities and that it is not requiredto
combineUNEs for CLECs. The fact that such languageis not explicit in the
Parties' curTentagreementmakesMr. Spainhour'srepresentationeven more
suspect.Id. at 19-20(citing SpainhourTestimonyat 17-20;WatkinsTestimonyat
21;and47C.F.R.Section51.319(b)).

As the Commissionis well awareandasthe Eighth Circuit hasmadeclear: "subsection
251(c)(3)[of theAct] implicitly requiresunbundledaccessonly to an incumbentLEC's existing
network- not a yetunbuilt superiorone." Iowa Utils. Bd., Tab 1 at 813. Accordingly, if Verizon

has facilities in place to provide a customer with service, those facilities will be made available

to HTC if it wins that customer. In addition, if Verizon has facilities available that would permit

HTC to provide service to potential customers that are not currently Verizon's, then those

facilities will be made available to HTC as well. However, the Commission cannot require

Verizon to provide facilities that do not exist.

Verizon also disputes other' portions of HTC's proposed language for §§ 42.3 and 42.5

because it is overly broad, vague and misstates the law. Section 3.18 of the Network Elements

Attachment, upon which HTC did not comment, prescribes how HTC will access Verizon's

Loops terminating at Verizon's wire center's and how HTC will access loops provisioned via

integrated digital loop cartier' or remote switching technology deployed as a loop concentrator.

Verizon's proposal is more detailed and accurately reflects its obligations under applicable law.

Verizon notes that HTC's witness testimony also alleges that Verizon has historically

failed to provide loop transmission characteristics to HTC which are equal to those provided to

GTE end users. HTC is mistaken. Ms. Clayton and Mr'. Rousey provided the Commission with
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extensivetestimonyonthis point:
Mr. Spainhour'sspecificcomplaintis that modemspeedsthat customers

had with Verizon have been significantly diminishedwhen they convert their
serviceto HTC via the Verizon-leasedloop. While Verizon doesnot denythat
this may occur'in someinstances,Mr'. Spainhouragainis overstatingVerizon's
obligationsunder'the currentinterconnectionagreement.Under'that agreement,
Verizonis obligatedto provideonly voice grade service on customer lines which

have converted to HTC, just as is Verizon's obligation with respect to its retail

customers. Article VII, Section 4.5 of the current interconnection agreement

provides:

4.5 Digital Loop Carder. Where GTE utilizes integrated digital

loop carrier' ("IDLC") technology to provision the Loop element,

GTE will take the necessary affirmative steps to provide

unhundled Loops. The basic Loop provided will support voice

grade services. Loop capabilities beyond voice grade (i.e., ISDN,)

will be provided under the terms and conditions, and at the prices
indicated in Section 4.3.

There is no guarantee, however', that a particular dial-up modem speed can be

attained on individual customer lines -- whether those lines belong to either a
current Verizon customer' or a former one.

Dial-up modem speed is affected by the number of analog/digital conversions that

occur on a particular' line. In the best case scenario, there is a minimum of two

analog/digital conversions on a customer' line served in what Verizon calls a

"host/remote configuration.." Increasing the number of analog/digital conversions

beyond two will decrease the dial-up modem speed available on a particular'

customer line. Cable length, loaded cable plant, and/or the use of digital

subscriber line carder also will decrease available modem speed.

Years before the advent of local competition, Venzon (then GTE) made a series

of network efficiency enhancements, including deployment of a number of

host/remote configurations. Service between host offices and remote offices in

these arrangements is provided through a direct digital interface integrated digital

loop carder working on fiber optic cable, with copper going only from the remote

configuration to the customer premises.

When customer's served out of Vefizon remote offices are converted to HTC

service, these customer' lines must be served via channel banks, creating another

analog to digital conversion and thus decreasing the achievable modem speed on

that customer line. While this may not be an optimal situation for HTC, Vefizon

is not required to modify its network (at great expense), to accommodate HTC; it

is only required to provide access to its existing network. Moreover, HTC can

assure modem speed by duplicating Verizon's network configuration, and thus
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eliminating the additional analogto digital conversionrequired by Verizon's
cun'entconfiguration. Direct Testimonyof ClaytonandRouseyat 24-25(citing
SpainhourTestimonyat21:4-22;22:1-6).

HTC's proposed§ 42.4, however,would effectively make Verizon the guarantorof
transmissioncharacteristics.Verizonhasnosuchobligationunder'applicablelaw. As discussed
above,Verizon must only provide HTC with existing available facilities for interconnection,
including unbundledloops, regardlessof the transmissionquality of theseloops. Moreover,
Verizon's experiencehasshownthat when CLECshavedifficulty providing dataservicesover
the samevoice gradelinesthatVerizonprovidesdataservices,it is oftenbecauseof the CLEC's
own equipmentor'practices. Transmissionquality concernsare the CLEC's responsibility. As
Ms. ClaytonandMr. RouseyadvisedtheCommission:

While someCLECsmayhaveexperienceddifficulty providingdataoveravoice-
gradeline (line splitting or' line sharing),the problemwasnot due to Verizon's
facilities. Verizonprovisionsunbundledloops,including thosethat arecapableof
supporting data, in accordancewith technical requirementsthat have been
developedand approvedthroughNational Standards. The ability to senddata
over'voice - gradelines is often afunctionof the datatransmissionequipmentthe
provider uses at the collocation end or at the end user's premises. Our'
understandingis that CLECs that experiencedifficulty often do so becauseof
problemswith their own equipmentor their own configurationof that equipment.
Verizon has, at times, experiencedsimilar'problemswith its own equipment,
which is to be expectedwith newtechnologies.ClaytonandRouseyTestimonyat
26.

When askedif there is any way that Verizon can ensurethat HTC experiencesno difficulty
providing dataover'voicegradelines,Ms. ClaytonandMr. Rouseyresponded:

No. HTC proposes"penalties"that would "hold Verizon to the samequality of
serviceor higher than that which Verizon provides to itself or its affiliates." But

Verizon has no legal obligation to guarantee higher quality ser-cice than it

provides to its own customer's. Transmission quality is the CLEC's responsibility.

Verizon is required to provide unbundled loops capable of transporting high speed

digital signals. Not only does Verizon comply with this order', it also provides

requesting CLECs with sufficient detailed information about the loop so that the

CLEC can make an independent decision about whether the loop is capable of

supporting the data equipment it intends to install. As a result, CLECs should

access the information provided to determine themselves the suitability of loops

for various digital technologies. While Verizon will agree to work with HTC to

isolate the source of any trouble, it is HTC's responsibility to fix it. We are aware

of no instance in which an ILEC has been required, under financial penalty, to

provide higher' quality service to CLECs than it does to its own customers. Id. at

26-27 (citing Spainhour Testimony at 20 (emphasis added); Section 42.4 of

HTC's proposed contract; and Deployment of Wireline Services Offering

Advanced Telecommunications Capability, Third Report and Order CC Docket
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98-147,FCC99-355(1999)).

HTC's proposedchangesto Verizon's proposedlanguagein theseareasis unreasonableand
shouldbe rejectedby theCommission.

TheCommissionshouldalsorejectHTC's proposed§42.6,insofarasit affordsHTC the
opportunity to hold Verizonhostagewith respectto Verizon's own networkbuild-out. HTC's
proposedthat,"Under'no circumstanceswill coppercableloop transporttechnologybe installed
by Verizon until all conflictshavebeenresolved." HTC alsoseeksa oneyear'advancenotice of
the planneddeployment. This proposalis entirelyunreasonable.HTC hasno right to impede
Verizon's installationof coppercableloop transporttechnology,andprovidesno legal support
for'this assertedright.

As Verizon notedin its Responseto HTC's Petition,HTC nevernegotiatedmanyof the
pointsit now raisesin thismatter. As such,theCommissionis obligedto orderHTC to properly
negotiatebefore bringing this issuebefore the Commission. If, however',the Commissionis
inclined to rule on the substanceof this issue,then it shouldadoptVerizon's language.Unlike
HTC's proposals,Verizon's languagein § 42of theGeneralTermsandConditions,aswell asits
proposedlanguagein § 1.1,1.2and3.18of theNetwork ElementAttachmentareconsistentwith
applicablelaw.

Verizon also notesthat HTC's witness testimonyhas singled out GeneralTerms and
Conditions§ 1.2for Commissionscrutiny,assertingthat Verizon'srefusalto provisionimproper
combinationsto HTC amountsto an "arbitrary condition[] regardingthe availability of UNEs."
Verizonstronglydisagrees.As Ms. ClaytonandMr. Rouseyexplain:

Section 1.2 of the Network ElementsAttachmentdoesnot attemptto restrict
HTC's communicationswith its customers,as Mr. Spainhoursuggests;it only
preventsthe violation of the Eighth Circuit's rulings on combinationofferings.
Verizonproposesan"anti-gaming"languagein Section1.2to prohibit HTC from
inducing a soon-to-beHTC customerto askVerizon to provide it with services
that Verizon would otherwisenot be requiredto provide to HTC if it were the
requestingparty,and,oncethoseserviceshavebeenprovided,havethecustomer
switch to HTC. In otherwords, this languageprecludesHTC from inducinga
Verizon customer'to order services from Verizon just so the customercan
immediatelysignupwith HTC, therebygivingHTC accessto anew combination
that HTC couldnot otherwiseobtain. Verizon doesnot intendto prohibit in any
way customermigration to HTC, and the proposed anti-gamingcontractual
provisionwouldnot applywhena customer'simply choosesto orderservicesthat
requireconstructionof facilities,andlaterdecidesto changecarriers.

This is particularly problematicin the context of, for' example,specialaccess.
Thetypical scenariowith retail servicein SouthCarolinais that Verizon hasno
minimum useperiodsor terminationliabilities andwouldbe left without anyway
of makingitself wholefor theexpensesof suchconstructionand/orcombination.

HTC complains that Verizon's proposed § 1.2 of the Network Elements
Attachmentwould prevent HTC from requiring Verizon to do indirectly that
which the law does not require Verizon to do directly: provide a UNE or
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combinationto a Verizoncustomer'sothat that customer'canthenswitchservice
to HTC andhavethosefacilities availableto them. Certainly if Verizon is not
requiredto build suchfacilitiesor'combinesuchUNEswhenHTC requests,HTC
shouldnot bepermittedto enticeVerizon's customersinto makingsuchrequests
simply to convertserviceto HTC. ClaytonandRouseyTestimonyat22-23(citing
SpainhourTestimonyat 19).

For all of thesereasons,the Commissionshouldorder the partiesto adopt Verizon's
proposedlanguage,without thechangessuggestedby HTC.

Discussion:

We first address Verizon's assertion that these issues are not ripe for adjudication

because Verizon had not seen the specific language proposed by HTC prior to filing the Petition.

We reject this argument. First, the Act does not contain any requirement that the Parties actually

present language on - or even discuss - a particular issue prior to the filing of a Petition. See

Section 252 of Act. Second, as pointed out by HTC, HTC's proposed Sections 42.1, 42..3, 42.4,

42.5, and 42.6 are slightly edited versions of sections taken from the Parties' existing agreement,

and Section 42.2 was proposed after' specific discussions between the Parties on this point during

negotiations. See Watkins Direct Testimony at 18 (TR. at 66). Furthermore, Verizon is well

aware that this issue has been one of primary concern to HTC under the existing agreement, as

well as a central concern in the current negotiations, and the Parties have devoted extensive

amounts of time to the discussion of these issues and concepts. Id. at 18-19 (TR. at 66-67); see

also Petition, Attachment A (initial issues letter dated December 12, 2001).

We will proceed to discuss the issue on its merits. We find the testimony of Mr. Groome

and Mr. Spainhour to be more credible with respect to what was agreed between the Parties

regarding the existing interconnection agreement. They were the only two witnesses present

who actually were involved in the final meeting at which that agreement was reached. TR. at

339.
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We find that HTC has configured its network around Verizon's refusal to allow

collocation at remote locations and Verizon's assurancesthat it would nonethelesstake

affirmativestepsto ensureavailability of unbundledloopsto HTC without additionalexpense

aboveandbeyondtheexpenseHTC would incur to accessthoseloopsifHTC werecollocatedin

theremoteoffices. SeeSpainhourDirectTestimonyat 18. (TR. at 23) We think it wouldhinder

competitionandviolate the intent of the Act if we wereto permit Verizon to changethe rules

now andrequireHTC to reconfigureits network.

In Section42, Verizonproposesa provisionthat would allow Verizon to reconfigureits

network to the detriment of the availability of UNEs to HTC. Verizon cannot be allowed

arbitrarily or'without considerationto reconfigureits network in a mannerthat would disrupt

HTC's servicesor the availability of UNEs to HTC. To the extent that any reconfigurationof

Verizon's network would affect CLECs' use of UNEs, the choice of where a carrier may

collocatefor accessto LINEs,or the availability of facilities for' UNEs, then it is incumbenton

Verizon to makechangesin a way thatwill not burdenor disruptits competitors'servicesand

end user'customersor causeeconomicburdenon Verizon's competitors. This is in the best

interestof thepublic, andconsistentwith theintentbehindtheAct.

Verizon's assertionthatHTC is attemptingto requireVerizonto combineUNEswhereit

doesnot alreadydo so is confusing. HTC's UNE interest is and hasbeen with respectto

unbundledloopsassingleelements.SeeSpainhourRebuttalTestimonyat 8 (TR. at 45). In any

case,Verizon's relianceon the 8thCircuit Court of Appeals' orderis misplacedin light of the

United StatesSupremeCourt's recentopinionupholdingtheFCC's TELRIC pricing rules. That

discussionhasbeenrenderedmoot. Verizon Communications, Inc. v. Federal Communications
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Commission, 535 U.S. (2002) (filed May 13, 2002).

In Section 1.2 of the Network Elements Attachment, Verizon attempts to apply vague

provisions that would deny UNEs to HTC in the future for customers or services that are not

currently in existence. See Spainhour Direct Testimony at 22 (TR. at 27). The terms of Section

1.2 would appear to deny UNEs in all cases unless a customer is already receiving service from

Verizon and there are already facilities provisioned to that customer for those specific services.

Under Verizon's interpretation, unless the exact service and customer exists today, an argument

could be made that a UNE for any new customer, or a new service for an existing customer,

would never be available. Id.

In addition, HTC cannot be penalized for truthful communications to customers. If a

customer' asks HTC for service and Verizon denies service to HTC, HTC must not be penalized

for' truthfully telling the customer' that HTC is not able to serve the customer at that time but may

do so in the future. The arbitrary provisions proposed by Verizon that would deny HTC access

to future UNEs for that customer would harm not only HTC but also the customer by denying

the customer its choice of provider. Verizon's proposal is not justified by any cost to Verizon,

because the customer' in this case would pay to Verizon all non-recurT]ng and recurring charges

associated with initiating service. Watkins Rebuttal Testimony at 14 (TR. at 108). Verizon

would be compensated a_ain for the UNE according to the terms of the agreement. Id. Verizon

will be more than fully compensated. The only possible reason for Verizon's proposed provision

is to place obstacles in the way of customer's changing service providers. The provisions of

Section 1.2 should be deleted.

The provisions of Verizon's proposed Section 3.18 likewise should not apply. HTC has
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explainedto Verizon that someendusersthat previouslyobtainedservicefrom Verizon were

capableof certaindataspeedsovertheir servicefacilities. Whentheseendusersareconvertedto

HTC serviceusing UNE loops, the dataspeedcapability decreasessignificantly. Spainhour

Direct Testimonyat 21 (TR. at 26). Transmissionspeedsshouldnot changewhen anexisting

customeris convertedfrom Verizon to a UNE loop with HTC. Verizon must provide loop

transmission capabilities for UNE loops to HTC that are equal to those that Vefizon provides to

its own customers. 47 C.F.R. §§ 51.305(a)(3); 51.311(a)-(b). Contrary to Verizon's assertions

(see Clayton/Rousey Direct Testimony at 24-25 (TR. at 142-43)), the FCC's rules require

Vefizon to provide the same quality of service that they actually provide to their own customers,

not some minimum level of service (i.e., voice grade) that they may have agreed to provide to

competitors. Our finding here is consistent with the intent of the Act. Meaningful competition

cannot exist if customers are repeatedly subjected to inferior service when they switch providers,

particularly when the inferior' service is the result of network deployment decisions made by the

incumbent and outside the control of the CLEC.

We adopt HTC's proposal to delete Section 42 of the General Terms, Section 1.2 of the

Network Elements Attachment, and Section 3.18 of the Network Elements Attachment in their'

entirety and add the following provisions to the General Terms:

42. Availability of Unbundled Network Elements.

Notwithstanding any other provision in this Agreement to the contrary, the
provisions of this Section 42.0 shall apply with respect to Verizon's provision of
Unbundled Network Elements..

42.1 Nothing in this Agreement shall prevent HTC from gaining access to all of
the necessary Unbundled Network Elements described in the Network Elements
Attachment.

42.2 Verizon shall be obligated to provide all UNEs, and Combination of UNEs,
as required by controlling law, to the extent that services and/or facilities are otherwise
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provided to Verizon's customers..

42.3 With regard to unbundled loops, and where Verizon utilizes Digital Loop
Carrier or Remote Switching technology deployed as a Loop concentrator to provision
loops to end users in its own network, Verizon will take the necessary affirmative steps
to make facilities available, including physical loop facilities, at no additional charge to
HTC, for the provision of unbundled loops to HTC at the serving Wire Center..

42..4 With regard to unbundled loops, Verizon will provide to HTC UNE loops
with transmission characteristics, including data speed capabilities, which are equal to
that provided by Verizon to its own end users.

42.5 Verizon will provide to HTC accurate and up-to-date information regarding
loop lengths and transmission characteristics upon request and at no charge to HTC.

42.6 If Verizon plans to deploy copper cable loop transport technologies within
a cable sheath in which such technology was not previously deployed, Verizon will
provide notice to HTC of such planned deployment, indicating all service enhancing
copper cable technologies that would cause interference with the technology to be
deployed, or that would be interfered with by the deployment of such technology. Such
notice will be provided at least one calendar year in advance of the planned deployment.
If HTC has deployed any technologies within the same cable sheath that would interfere
with, or be interfered with, by the technology Verizon plans to deploy, the Parties will
work together to resolve the manner in which any conflict in facilities will be resolved.
Under no circumstances will copper cable loop transport technology be installed by
Verizon until all conflicts have been resolved.

HTC and Vefizon shall also incorporate language in the interconnection agreement which

states the following: Verizon does not have to reconfigure its network to provide unbundled
network elements to HTC.

ISSUE 17. INTERCONNECTION TRUNKS. What are the proper terms for the

establishment of an Interconnection Point ("IP") and interconnection trunks between the

Parties' networks?

HTC's Position:

HTC's position is that the arrangement between the Parties is mutual, and that both

Parties will require transport and termination of the traffic on the network of the other Party.

Petition at 32. HTC seeks some recognition of this mutuality in the agreement. Also, where 2-

way trunks are necessary for the mutual exchange of traffic between the Parties, it is the

responsibility of both Parties to establish how many trunks the Parties will need. Id.

Verizon's Position:

The Commission should order the parties to adopt Verizon's proposed Interconnection
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Attachment,§§ 2.1and2.4,without thechangessuggestedby HTC.
The precise issueHTC attemptsto addresshere is unclear'. HTC's Petition generally

referencesconceptsof mutuality with regardto interconnectiontrunking, call transport,and
termination and then statesthat there are "many provisions throughout the Interconnection
Attachmentwhich deviate improperlyfrom this perfectlymutual arrangement."Verizon does
not disputethat conceptsof mutuality are integral to certain trunking arrangements,but it
remainsunclearwhich contractsectionsarenow in dispute. AlthoughHTC cites§§2.2 and2.4
of the InterconnectionAttachmentascontaining"logically flawed" sections,theonly subsection
of either2.2or 2.4thatremainin disputeis Section2.4.2. Everyothersubsectionof Section2 is
markedin plain text aslanguageagreeduponby theParties.

Particularlytroubling areHTC's commentsindicatingthat thereis a disputewith regard
to whichparty is responsiblefor'orderingtwo-way trunks. Section2.4.1,which is not disputed,
states:

2.4.1 WherethePartieshaveagreedto useTwo-WayInterconnectionTrunksfor'
the exchangeof traffic betweenVerizon and HTC, HTC shall order from

Verizon, and Verizon shall provide, the two-Way Interconnection Trunks and the

Entrance Facility, on which such Trunks will ride, and transport and multiplexing,

in accordance with the rates, terms and conditions set forth in this Agreement and

Verizon's applicable Tariffs.

The arTangement described in subsection 2.4.1 whereby the CLEC orders the trunks is

absolutely logical. A CLEC is responsible for implementing its own business plan. VerJzon

cannot predict when and where a CLEC will desire to interconnect with Verizon's network.

Verizon is willing to interconnect using either one-way or two-way interconnection trunks

between the Verizon and CLEC networks, but in either case the CLEC must notify Verizon as to

timing and points between which it desires to establish interconnection trunks. If the CLEC

orders a one-way trunk to deliver traffic to Verizon's network, Verizon will either build or order

a one-way trunk back to the CLEC network. If two-way trunks are to be used, it is still

appropriate for the CLEC to order that trunk because it is the CLEC that is interconnecting with
Verizon.

Subsection 2.4.2, the only subsection of § 2 that is clearly in dispute, appears to address

the very mutuality concerns HTC raises. Verizon proposed language in that section states:

2.4.2 Prior to ordering any Two-Way Interconnection Trunks from Verizon, HTC

shall meet with Verizon to conduct a joint planning meeting ("Joint Planning

Meeting"). At that Joint Planning Meeting, each Party shall provide to the other

originating Centium Call Second (Hundred Call Second) information, and the

Parties shall mutually agree on the appropriate initial number of Two-Way End

Office and Tandem Interconnection Trunks and the interface specifications at the

Point of Interconnection (POI). Where the Parties have agreed to convert existing

One-Way Interconnection Trunks to Two-Way Interconnection Trunks, at the

Joint Planning Meeting, the Parties shall also mutually agree on the conversion

process and pro.ject intervals for conversion of such One-Way Interconnection

Trunks to Two-Way Interconnection Trunks.
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In short,subsection2.4.2establishestheprocessby which thePartieswill cooperateto establish
two-way trunk groups. This language,routinely usedin Verizon's interconnectioncontracts,
reflectsstandardindustryprocedurewith regardto trunk groupestablishment.HTC hasoffered
theCommissionno explanationasto why this languageis unacceptable.

Finally, atthe endof HTC's descriptionof its positionon Issue17,HTC proposesanew
subsection2.1: Petitionat32.

2.1 Notwithstandinganyprovision in this Section2.0 to thecontrary,theParties
agreethat theestablishmentof trunksbetweentheir respectivenetworksis for the
mutual benefit of both Parties in addressingeach Party's need to deliver
telecommunicationstraffic to the otherParty's network andeachParty's needto
havethe otherParty transportandterminatesuchtelecommunicationstraffic on
theother'Party'snetwork.

As notedabove,the existingsubsection2.1 is not in dispute. If the Commissionconcludesthat
HTC desiresonly to addthis sectionwithout replacinganyexistingsections,HTC's languageis
unnecessary,redundant,andconfusingfor severalreasons.

First, the section does not appear' to obligate either party to do anything. It is merely an

expression of a fundamental principle and as such does not belong in contract intended to

delineate specific obligations. Second, § 1 of the Interconnection Attachment already states:

(emphasis added)

Each Party ("Providing Party") shall provide to the other Party, in accordance

with this Agreement, the Providing Party's applicable Tariffs, and Applicable

Law, interconnection with the Providing Party's network for the transmission and

routing of Telephone Exchange Service and Exchange Access.

Thus, to the extent Applicable Law obligates either party to follow general principles of

mutuality, those concepts are already incorporated into the new interconnection agreement.

Finally, the first line of HTC's subsection 2.1 state "Notwithstanding any provision in this § 2.0

to the contrary." This language is confusing in that it implies that there may, in fact, be language

in § 2.0 to the contrary and that HTC does not agree with that language. The Commission should

recognize that HTC has not made any of these points to Verizon in their negotiations.

As the Commission is aware, Verizon witness Peter J. D'Amico addressed some of these

concerns in his pre-filed testimony. He concluded that HTC's position on ordering

interconnection trunks, as provided in HTC's new § 2.1, is unworkable and stated as follows:

HTC's new section 2.1 of the draft interconnection agreement and Mr. Watkins'

Direct Testimony indicate that Verizon should have an obligation to order two-

way trunks. However, Verizon's proposed arrangement that requires HTC to

order two-way trunks is absolutely logical. Verizon is not in a position to predict

or guess when and where HTC will make such a request. As Verizon has stated

before, it is willing to interconnect using either one-way, or' two-way trunks, but

because HTC is responsible for implementing its own business plan, it is

reasonable to require HTC to order such trunks because HTC is interconnecting

with Verizon. In sum, it is more efficient for HTC to drive the ordering process

because HTC is in the best position to know what it needs in order to interconnect
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with Verizon's network.D'Amico Testimonyat 5-6 (citing WatkinsTestimonyat
31:5-7).

Whenaskedaboutany otherproblemswith HTC's suggestedlanguagein § 2.1, Mr. D'Amico
advisedtheCommission:

HTC's proposed section 2.1 does not appearto require either party to do
anything- it is just a statementthat the Partiesagreethat trunks betweentheir
respectivenetworks are for their mutual benefit in addressingtheir need to
exchangetraffic between those networks. This languageis confusing and
unnecessary,aswell as inconsistentwith the principle that the party requesting
interconnectionis in thebestpositionto orderthetwo-waytrunks.Id. at 6.

For theforegoingreasons,the CommissionshouldorderthePartiesto includeVefizon's
proposed§ 2.4.2andexcludeHTC's §2.1from thefinal agreement.

Discussion:

We adopt Verizon's proposed Interconnection Attachment, Sections 2.1 and 2.4, without

the changes suggested by HTC. Verizon's language recognizes that the Parties will meet to

conduct a joint planning meeting prior to HTC ordering any Two-Way Interconnections Trunks

from Verizon. Further, Verizon's language indicates that the Parties will mutually agree on the

appropriate initial number of Two-Way End Office and Tandem Interconnection Thinks and the

interface specifications at the Point of Interconnection (POI). Furthermore, Verizon's proposed

language also indicates that when the parties have agreed to convert existing One-Way

Interconnection Trunks to Two-Way Interconnection Trunks, the Parties will mutually agree on

the conversion process and project intervals for conversion of such One-Way Trunks to Two-

Way Interconnection Trunks. See Appendix A to the Post-Hearing Brief of Verizon South, Inc.

at 63. Verizon's language addresses HTC's concerns regarding mutuality and interconnection

trunks.

ISSUE 18. TRANSPORT PAYMENTS. What should the appropriate terms be for

payment for transport on each Party's respective trunking facilities?
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HTC's Position:

HTC's position is that the provisions for payment for transport should be equitable and

mutual. See Petition at 32-34. Verizon's language, which would require HTC to pay Verizon

for transport on Verizon's side of the Interconnection Point ("IP") but would not require Verizon

to pay HTC for transport on HTC's side of the IP, is simply not fair. Watkins Direct Testimony

at 33 (YR. at 81).

Verizon's Position:

The Commission should order the parties to adopt Verizon's proposed Interconnection

Attachment §§ 2.4.16, 7.1, 7.1.1., and 7.1.1.1, without the changes proposed by HTC.

As HTC's witness Steven Watkins apparently now concedes, HTC's Issue 18 raises

many of the same issues recently decided by this Commission in Docket No. 2000-527-C

("BellSouth Arbitration"). Petition of AT&T Communications of the Southern States, Inc. for

Arbitration of Certain Terms and Conditions of a Proposed Interconnection Agreement with

BellSouth Telecommunications, Inc. Pursuant to 47 U.S.C. Section 252., Order on Arbitration,

Docket No. 2000-527-C (S.C. PSC Jan. 30, 2001) ("BellSouth Order") at Tab 13. See Watkins

Testimony at 31-32. In that case, the Commission addressed the issue of "whether AT&T or

BellSouth is going to be financially responsible for certain facilities needed to carry local traffic

from a BellSouth local calling area to a distant Point of Interconnection ("POI") established by

AT&T." Id. at 18. The Commission found that holding the CLEC responsible to pay for facilities

necessary to carry calls from distant local calling areas to a single POI was the only "fair' and

equitable result": Id. at 19.

Our review of the FCC's orders does not suggest that a CLEC is free to transfer

costs incurred by its inter'connection choices onto the ILEC. In the Local

Competition Order the FCC specifically stated that "a requesting carrier that

wishes a 'technically feasible' but expensive interconnection would, pursuant to

section 252(d)(1), be required to bear the cost of that interconnection, including a

reasonable profit." Id. at 27-28 (quoting Local Competition Order ¶ 199).

The Commission should reach the same conclusion here, and should order' the parties to adopt

the language that Verizon has proposed for' Interconnection Attachment §§ 7.1, 7.1.1., and

7.1.1.1 -- all of which are consistent with the Commission's ruling.

Mr'. Watkins' testimony also demonstrates that HTC's central concern in Issue 18 is with

Verizon's proposed Interconnection Attachment § 2.4.16, to which HTC has proposed several

revisions. Section 2.4.16 addresses cost apportionment between the Parties where the Parties

share two-way trunking facilities. A typical example would be where the Parties have

established a two-way trunk between the Verizon IP and the HTC IP. In this scenario, Verizon is

responsible for the costs of delivering its traffic to the HTC-IP and HTC is responsible for'

delivering its traffic to the Verizon-IP. Vefizon's proposed § 2.4.16 apportions the costs of the

two-way trunk facility between the parties based on a proportionate percentage of use ("PPU")

factor' that reflects the balance of traffic between the parties. For' example, if 70% of the traffic

flowed from Vefizon to HTC, Verizon would bear 70% of the cost and HTC would bear only

30%. If traffic flows were reversed in equal proportion, HTC would bear 70% of the cost and
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Vefizon would bear'30%. In neither caseis either party responsiblefor the facility costsof
carryingtraffic beyondtheother'sIP.

HTC neverthelessobjectsto this languageapparentlyon the groundthat Verizon should
be responsiblefor costsonHTC's sideof HTC's IP. HTC proposesthat Verizon pay 50% of
non-recurringchargesfor theportionof thefacility onHTC's sideof theHTC-IP. Petitionat 33.
HTC's sideof HTC's IP however',is HTC's network. HTC is to recoverthecostof terminating
calls on its network through reciprocal compensationcharges,not additional facility-based
charges.HTC's positionis contraryto theAgreement'sdefinition of IP. TheVZ-IP or theHTC-
IP arethe points beyondwhich the otherparty is not responsiblefor delivering traffic. Justas
HTC is not responsiblefor'the costof facilities on Vefizon's sideof theVZ-IP, Verizonshould
not be responsiblefor thecostof facilitiesonHTC's sideofHTC's IP. Whereatwo-way trunk
group runs betweenthe respectiveIPs, the Partiesare to sharethe costs of that facility in
accordancewith thePPUfactor.

Although Mr'. Watkins assertsthat HTC understandsthese important points, HTC's
unexplainedchangesto the first severalparagraphsof Verizon's § 2.4.16belie that claim. Mr'.
D'Amico addressedthesechangesby HTC in his testimony, and explainedwhy Verizon's
languageshouldbeadoptedby theCommission:

Fortransportchargesunder§2.4.16,Vefizon proposesthatthepartiescalculatea
proportionatepercentageof usebilling factor, or PPU. The PPU is calculated
usingthe total numberof minuteseachparty sendsover a facility on which each
two-way interconnectiontrunk rides. The PPU is used in Verizon's billing
systemto bill the appropriateportionof therecurringchargesfor the facility that
Verizon providesbetweenthe HTC andVerizon InterconnectionPoints ("IPs").
Basedon the PPU, Vefizon will bill and HTC shouldpay Verizon a monthly
recurringchargeequalto thepercentageof usefor thatfacility.

This arrangement is reasonable because HTC is the party placing an order for

these facilities with Verizon. It makes no sense for Verizon "to provide

equivalent payment to HTC for transport on HTC's side of the IP," as HTC

suggests. (Arbitration Petition at 33.) Verizon does not charge HTC for any

portion of the facility beyond the [IP]. For example, assume HTC issues an

access service request (ASR) to Verizon to install a two-way trunk between the

parties. Further' assume that Verizon incurs $1000 in monthly recurring charges

to maintain the facility between the Verizon and HTC [IP], and that 5% of the

traffic over' this trunk, or' the PPU, is originated by HTC to Vefizon. Thus,

Verizon would charge HTC $50 in monthly recurring charges because the PPU

indicates that HTC is only using 5% of the two-way interconnection trunk facility

it has ordered from Verizon. Finally, Vefizon proposes to use a PPU of only

50%, until the parties can calculate PPU based on actual traffic data. The PPU

only applies to the facUity between the HTC and Verizon [IP]. It does not have

an impact on the facilities that are used to carry the traffic from the respective

Party's IP to the called customer of that Party, so HTC's proposal makes no

sense. D'Amico Testimony at 6-7 (emphasis added).
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When asked to provide further explanation in this regard, Mr. D'Amico addressed the question

of non-recurring charges -- the charges reflected in HTC's changes to the second paragraph of

Verizon's proposed § 2.4.16. Mr. D'Amico stated:

For' two-way trunks HTC orders from Verizon, Verizon proposes that HTC should

pay half of Verizon's non-recurring charges for the portion of the facilities that

those trunks ride on the Verizon side of the [IP]. Because HTC orders the two-

way trunk from Verizon and Verizon must then install this trunk, Verizon as the

supplier of this service incurs non-recurring costs for the work it performs, and

is entitled to recovery of these costs. Verizon only charges HTC half of its non-

recurring costs, however, because Verizon uses the two-way trunk with HTC.

This practice properly ensures that Verizon is compensated for the work that

Verizon does on behalf of HTC, but recognizes Verizon's use of the facility.

Accordingly, HTC's changes to the second paragraph of Verizon's proposed § 2.4.16 do not

make sense. Since HTC is not installing trunks for Verizon, Verizon should not have to "pay

fifty [sic] percent (50%) of the HTC non-recurring charges" as HTC's edits provide.

For all of these reasons, the Commission should order the parties to adopt Verizon's

proposed language, without the changes suggested by HTC.

Discussion:

We adopt Verizon's proposed Interconnection Attachment Sections 2.4.16, 7.1, 7.1.1, and

7.1.1.1, without the changes proposed by HTC. We agree with Verizon that its language in

Interconnection Attachment Sections 7.1, 7.1.1, and 7.1.1.1 are consistent with the

Commission's ruling in Petition of AT&T Communications of the Southern States, Inc. for

Arbitration of Certain Terms and Conditions of a Proposed Agreement with BellSouth

Telecommtmications, Inc. Pursuant to 47 U.S.C. Section 252 in Docket No. 2000-527-C. We

held, in Docket No. 2000-527-C, that "our review of the FCC's orders does not suggest that a

CLEC is free to transfer the costs incurred by its interconnection choices onto the ILEC." Id. at

23. Moreover, we also held that the CLEC should be responsible for its portion of the traffic

utilizing the facilities and that requiring the CLEC to pay for the costs of its inter'connection

choices to offset the costs imposed by those interconnection choices on the ILEC is the fair and

equitable solution." Id. at 24. Finally, this Commission held that "while AT&T can have a
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singlePOI in a LATA if it chooses,AT&T shall remainresponsibleto pay for the facilities

necessaryto carry calls from distant local calling areasto that singlePOI. That is the fair and

equitableresult." Id. at 28. As we havepreviouslyruledthat a CLEC is responsiblefor paying

for facilities necessaryto carry calls from distantlocal calling areasto a singlePOI, the same

conclusionshouldbedrawnin thiscaseandVerizon'slanguagein Sections7.1,7.1.1and7.1.1.1

shouldbeadopted.

Section2.4.16addressescostapportionmentbetweenthePartieswherethePartiesshare

two-way trunking facilities. RegardingSection 2.4.16, HTC seeksto have Verizon pay a

percentageof HTC's monthly recurring charges for the facility on which the Two-Way

InterconnectionTrunksride equalto Verizon'spercentageof useof HTC's facility asshownby

theProportionatePercentageof Use. We agreewith Verizon's languagein Section2.4.16which

apportionsthe costsof the two-way trunk facility betweenthePartiesbasedon a Proportionate

Percentageof Use factor that reflectsthe balanceof traffic betweenthe Parties. As statedby

Verizon, "in neither'case is either party responsiblefor the facility costsof carrying traffic

beyondthe other's interconnectionpoint." SeeAppendix A to Post-HeatingBrief of Verizon

South,Inc. at 69. Moreover,we alsoagreewith VerizonthatneitherPartyshouldbe responsible

for the cost of facilities beyond either Party's interconnectionpoint. The proportionate

percentageof use factor would apply only in thosesituationswhere the Partiessharetrunk

groups. Additionally, HTC should also be responsiblefor fifty percent (50%) of the non-

recurringcostsfor two-way trunksthat are installedby Verizon. It is only appropriatebecause

HTC is thecarrierseekingto interconnectandthereforeis responsiblefor installationof thetwo-

way trunks. We agreewith Verizon's languagewhich holds HTC responsiblefor 50% of



DOCKETNO. 2002-66-C- ORDERNO. 2002-450
JUNE12,2002
PAGE60

Verizon'snon-recurringcostwhich recognizesthatVerizoncustomerswill beusingthetwo-way

trunksto terminatecallsto HTC customers.

ISSUE 19. NEW IPs. What should the appropriate time period be for the establishment of
IPs in another LATA?

HTC's Position:

HTC's position is that Section 4.3 of the Interconnection Attachment should reflect a

specific amount of time for the establishment of Interconnection Trunks in another LATA

following a request by HTC for such arrangements in another LATA. HTC proposes that sixty

(60) days should be set forth explicitly in the Agreement. Petition at 35.

Verizon's Position:

The Commission should order the palties to adopt Verizon's proposed Interconnection

Attachment § 4.3, especially in view of the problems inherent in HTC's position. First, HTC's

stated Issue 19 ostensibly addresses "IPs," but its discussion of position addresses the
establishment of new Interconnection Trunks in another LATA. Interconnection Trunks and

"IPs" are two entirely different terms and thus HTC's proposal is both unclear and confusing.

Second, HTC has failed to explain why an arbitrary deadline for' establishment of

Interconnection Trunks (HTC has proposed 60 days) is necessary or how, exactly, such a
deadline would work.

As to this second point, the process of interconnecting in locations where the Parties are

not already interconnected involves a large number of factors, many beyond Verizon's control.

Depending on the method of interconnection HTC decides to use, HTC may have to obtain rights

of way, purchase or construct facilities, arrange for' collocation space, create traffic forecasts, and

complete a number of other tasks. An arbitrary deadline imposed by order of the Commission

makes no sense for either party when there are so many variables that differ' from case to case,

and those variables will affect timing. As Mr. D'Amico testified:

For example, HTC may have to obtain rights-of-way, construct new facilities,

obtain SS7 certification, deploy its switch, apply for NXX codes from the number

administrator, and/or arrange for collocation space. Verizon cannot control the

timing of these activities. As such, imposing any arbitrary deadline - 60 or

otherwise - is not a workable solution. As Verizon's proposed language states in

section 4.3, the interconnection activation date in the new LATA shall be

mutually agreed to by the Parties after' they discuss all the relevant variables.

D'Amico Testimony at 9.

Vefizon's proposed language strikes a reasonable balance between the needs of each

party. Section 4.1 obligates HTC to provide Verizon written notice when it desires to initiate

the interconnection process. Section 4.2 requires the notice to include initial routing points; the

HTC points of financial responsibility (HTC-IPs); the intended activation date; a forecast of
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HTC's tmnking requirements;and other information Verizon may reasonablyrequest to
facilitatethe interconnection. Section4.3 obligatesVerizon to respondto the requestandthe
Partiesto agreeuponan interconnectionactivationdatewithin 10businessdays. Takentogether,
§§4.1 and 4.2 requireHTC to have developedits interconnectionplan to enableVerizon to
respond,asrequiredby § 4.3, andbegintheprovisioningprocessuponreceiptof HTC's orders.
After' this point, the Partieswill work together'to completethe process. If HTC hasplanned
properly andhas in place the necessaryresources,the Partiesshouldbe ableto completethe
interconnectionwell within 60 days. Verizon's currenttargetsfor specialaccessprovisioning,
for example,areas shortas 5 daysdependingon the type of facility ordered. Satisfactionof
those targets,however, is largely contingentupon HTC having met requirementspreviously
mentionedandreferredto in §§4.1and4.2.

The Commissionaccordingly should reject HTC's arbitrary 60-day requirementand
orderinsteadtheadoptionof Verizon'sindustrystandardlanguage.

Discussion:

We agree that there should be some time frame for establishing future interconnection as

needed, and believe that sixty (60) days is a reasonable time frame. To the extent there are

intervening factors that require an extension of this time frame, the Parties are free to mutually

agree to such an extension. If the Parties cannot reach an agreement regarding the length of an

extension, the Parties can solicit the services of the Commission Staff to mediate the issue of an

appropriate extension of time.

ISSUE 20. THIRD PARTY DELIVERED TRAFFIC. What mutual arrangements should

apply for third party traffic that either Party may deliver to the other Party for transport

and termination pursuant to the Agreement?

HTC's Position:

HTC's position is that each Party should be responsible for payment to the other Party for

the termination of third party traffic delivered to that Party. Petition at 35.

Verizon's Position:

The Commission should order' the parties to adopt Verizon's proposed Interconnection

Attachment, § 8.3, without the changes suggested by HTC.

Section 8.3 of the Interconnection Attachment to the new interconnection agreement

addresses the situation where HTC delivers traffic to Verizon that originates on a third-party

network. As Mr'. D'Amico described in his pre-filed testimony:
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Third-partydeliveredtraffic is a transitionalservicethat Verizonprovidesto all
CLECs who interconnectwith Verizon. Third-party-deliveredtraffic neither'
originatesfrom nor'terminatesto aVerizoncustomer,but rather,originatesfrom a
third-party carrier's network, and terminateson anothernetwork. D'Amico
Testimonyat 10.

Section8.3 is designedto prohibit CLECsfrom engagingin regulatoryarbitrageby disguising
accesstraffic or'other'typesof non-localtraffic aslocal traffic. VerizonhasincludedSection8.3
in its templatelanguageasadirect resultof its previousexperiencewith CLECswho havedone
just that. That sectionrequiresHTC to payVerizon the sameamountthat athird-party carrier
would havebeenobligatedto pay Verizon had it deliveredits traffic directly to Verizon. By
obligatingHTC to pay the sameamountasthe third party, Section8.3 removesany incentive
HTC mighthaveto engagein arbitrageschemesratherthanpursuelegitimatecompetition.

HTC seeksto makethe sectionreciprocal. Reciprocityin this instance,however,is not
required by law and would not make any sense. The reciprocal scenariowould be where
Verizon, as a tandem operator,delivers third-party originated traffic to HTC's network for
termination. Although Verizon is not requiredto transit third-party originatedtraffic, it will
carrythetraffic solong asit doesnot exceedaDS-1 levelof capacity.By limiting theamountof
traffic percarrierto theDS-1level, Verizonlimits third-partyrelianceonVerizon'standemsand
the correspondingtandemexhaustproblemsthat would likely otherwiseresult. If a third party
wishes to terminatetraffic abovea DS-1 level, it must either'interconnectdirectly with the
terminatingCLEC or'makearrangementswith anotherprovider (i.e., a CLEC or an IXC). Mr.
D'Amico's testimonyaddressedthis exactpoint:

Verizon's position is consistentwith the Act, which requireseach CalTierto
interconnectwith the facilities of another'requestingcarrier. HTC is obliged,
therefore,to negotiatearrangementsfor' suchinterconnectionwith othercarriers.
Verizon's provision of transit serviceup to a DS-1 level of transit serviceper
third-party carrier will accommodate HTC's negotiation of its own
interconnectionarrangementswith such carrier's. In the meantime,the DS-1
restrictionis a reasonablebenchmarknecessaryto limit congestionon Verizon's
network. Limiting congestionat Verizon's tandemsand preventing tandem
exhaustbenefit all usersof thepublic switchedtelephonenetwork. Without any
limitation on third-party-deliveredtraffic, HTC will have no incentive to
interconnectdirectly with the other carriersto collect and receivetraffic from
thosecarriers.At aDS-1 level,thetraffic betweentheCLEC andtheothercarrier
is sufficient to .justifytheir constructionof a direct interconnectiontrunk for their
traffic. This limitation is alsoconsistentwith therequirementfor'directendoffice
trunking when the traffic HTC delivers to Verizon tandem'sexceedthe DS-1
level for anyparticularendoffice. Id. at 11.

Nor should Verizon have to pay HTC reciprocal compensationon such transit traffic.
D'Amico addressedthismisguidednotion in his testimonyaswell, stating:

Verizonis not obligatedto providetransit traffic. Verizon's voluntaryagreement
to provide transit servicesup to the DS-1 level of traffic appliesequallyto all

Mr'.
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CLECs, Commercial Mobile Radio Ser_cice ("CMRS") providers, and

Independent Telephone Companies ("ITCs"). Requiring Verizon to make

arrangements directly with third parties for any compensation owed in connection

with calls on HTC's behalf obviates any need for' HTC to interconnect directly

with other carriers; instead, it can rely on Verizon to do the billing. By requiring

Verizon to pay HTC for traffic that originates from a third party, as HTC's

proposal suggests, HTC also relieves itself of its obligation under the Act (in

§ 251(b)(5)) to establish reciprocal compensation arrangements with other

CLECs. HTC's proposal is also inconsistent with the recent NY PSC Local

Traffic Order at page 8, which acknowledged that "if a third-party ILEC (e.g.,

Verizon) transports a call between the originating and terminating carriers, it

should have no responsibility to pay for its completion." Thus, the Commission

should reject HTC's proposal and allow tandem transit services to be billed

according to Verizon's proposed inter'connection attachment. Id. at 11-12.

Moreover, in those instances where Verizon would transit third-party traffic to HTC,

Verizon would provide electronic call detail records in accordance with the industry's Ordering

and Billing Forum (OBF) Guidelines. These records allow HTC to verify the origin of the

traffic and to bill and collect amounts due directly to the third-party carrier originating the traffic.

Verizon is neither' required, nor' is it willing, to function as the middle-man for billing and

collection purposes in these circumstances.

Verizon's proposed language should be approved by the Commission because it is

necessary to eliminate the incentive and ability of HTC or' other adopting CLECs to circumvent

access charges by transiting third-party networks.

Discussion:

Verizon's proposed Section 8.3 of the Interconnection Attachment would make HTC

responsible for' payment to Verizon for the termination of third party traffic based on what

amount such third party would be obligated to pay Verizon for termination of the third party

traffic. Verizon has no more fight or authority to deliver traffic to HTC without being

responsible for' that traffic than HTC has to deliver' traffic to Verizon without responsibility. See

Watkins Direct Testimony at 34 (TR. at 82). The terms and conditions must be reciprocal.

Furthermore, Verizon appears to argue that, while it transits third party traffic, any

agreements it has with third parties to do so are limited in capacity. See D'Amico Direct

Testimony at 10 (TR. at 234). Verizon's agreements with third parties are not relevant to HTC
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or to this proceeding. HTC is not a Party to thoseagreements.What is at issuehereis how

Verizon and HTC will treat third party delivered traffic as between the Parties. We agree with

HTC that this provision should be mutual and adopt the following language for Section 8.3 of the

Interconnection Attachment:

For any traffic originating with a third party carrier and delivered by one Party to the other
Party, the Party delivering such third party carrier traffic shall pay the other Party the
same amount, if any, that the third party carrier would have been obligated to pay the
terminating Party for termination of that traffic,,

ISSUE 21. TRANSITION OF SERVICE. What charges should apply in the event that

Verizon discontinues the availability of a UNE and HTC subsequently obtains the UNE

according to other available terms?

HTC's Position:

HTC's position is that, subject to the other items above regarding changes in law and the

availability of UNEs, to the extent that a UNE may be discontinued, HTC should not be

subjected to repeat non-recurring charges. Petition at 35. Therefore, the (b) clause in Section 1.5

of the Network Elements Attachment should be deleted. In its place, the following language
should be added:

(b) there will be no non-recurring charges imposed on HTC for its election to purchase
any services from Verizon on a non-UNE basis as a replacement for the discontinued
UNE or Combination,,

Verizon's Position:

The Commission should order the parties to adopt Verizon's proposed Network Elements

Attachment § 1.5, without the changes suggested by HTC. Verizon and HTC closed this issue in

negotiations. HTC is now apparently attempting to renege on its agreement and reopen the issue

with new proposed language never submitted to Verizon. The Act does not permit such conduct

during negotiations. For this reason, the Commission must reject HTC's proposals for § 1.5 of
the Network Elements Attachment.

If the Commission is inclined to consider HTC's language anyway, then it should be

rejected on its merits. HTC's proposals make no sense. HTC proposes to delete Verizon's

§ 1.5(b) of the Network Elements Attachment, which requires HTC to pay all applicable charges

for services purchased in place of a UNE or combinations Verizon is no longer obligated to

provide, including, but not limited to, installation charges. This provision secures Verizon's

right to recover its costs of installing a new facility for' HTC or' provisioning HTC a new service

that Verizon is not legally obligated to provide. Under HTC's proposal, Verizon would provide

such non-mandatory services flee of charge. This result is plainly um'easonable.

HTC's alternate proposed language also should be rejected because it would deny
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Verizon recoveryof its costsfor provisioningservicespurchasedin placeof thosethatVerizon
no longer'is requiredto provide. HTC allegesthat it shouldnot be subjectto "repeatnon-
recurring charges"when one serviceis discontinuedand anotherinitiated. HTC appearsto
misunderstandthe nature of non-recurringcharges. Thesechargesare, by definition, non-
repeating.Eachnon-recurringchargerelatesto provisioninga facility or serviceorderedby the
CLEC. Verizonwould not recoverthe samenon-recurringchargetwice under'its proposal. It
would, rather,recoveronly the costsof performingthe activitiesassociatedwith eachfacility or
serviceHTC orders.

As the Commissionwill note,Mr. Watkins' testimonyon behalf of HTC providesno
substantivesupportfor'HTC's positionsin thisregard.As Ms. Wiklund testified:

As he does with other issues, Mr. Watkins' testimony sets forth no substantive

support for this disputed issue. Instead, he relates the history of the negotiations

about this issue, even including as an exhibit an email between himself and a

Verizon negotiator'. Mr. Watkins states only that this remains unresolved.

According to its Petition, HTC wants to insert a sentence that says Verizon will

not assess HTC any non-r'ecurTing charges. Verizon will comply with applicable

law when assessing any charges, but Vefizon cannot now predict what the law

will require with respect to those charges so HTC's proposal makes no sense.

Accordingly because Verizon has clearly stated its position in its response to the

petition, responding to Mr. Watkins' testimony any further is unnecessary.

Wiklund Testimony at 13.

For' all of these reasons, HTC's proposal must be rejected because it denies Verizon its

right under the Act to recover the costs it incurs in providing facilities and services to CLECs.

Discussion:

After' reviewing the record, we find that the transition of service issue was not closed

during negotiations. We adopt Verizon's proposed Network Elements Attachment Section 1.5,

without the changes suggested by HTC. Section 1.5 involves Verizon terminating its provision

of a UNE or' Combination to HTC pursuant to the Commission, the Federal Communications

Commission, or' a court or' other governmental body directive which states that Verizon is not

required by applicable law to provide such UNE or Combination. HTC opposes repeat non-

recurring charges when a UNE is discontinued. However', Verizon will incur costs of installing a

new facility for HTC or' provisioning HTC a new service that Verizon is not legally obligated to

provide. See Appendix A to Post-Hearing Brief of Verizon South, Inc. at 77. Verizon should be
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allowedto recoverfrom CLECscostswhich arerelatedto conversionof aUNE to aservicethat

aCLECordersandVerizonprovides(i,e.,installationcharges).

ISSUE 23. WORK ORDERCHARGES. Under what circumstances should a charge

apply to either Party for work order activity that cannot be completed?

HTC's Position:

HTC's position is that the cost of missed appointments is or' should be included in the

nom ecurTing charges. Spainhour Direct Testimony at 23 (TR. at 28). In any case, HTC asserts

that not charging for missed appointments is consistent with Verizon's treatment of its own retail

customers. Spainhour Rebuttal Testimony at 5 (TR. at 42). HTC proposes to strike Section 1.8

of the Network Elements Attachment, which would require HTC to incur additional charges in

the event HTC's customer was not ready to receive the Verizon work.

Verizon's Position:

The Commission should order' the parties to adopt Verizon's proposed Network Elements

Attachment § 1.8, without the changes suggested by HTC.

Contrary to HTC's assertion, Verizon's proposed language in § 1.8 of the Network

Elements Attachment is neither' "vague" nor "unreasonable." Petition at 36. Verizon does not

claim that it performs LINE activity for HTC based on directions provided by "HTC's

Customers." Instead, § 1.8 provides that ifVerizon cannot complete requested work activity as

a result of"HTC Customer actions" (which could be anything from the customer not being home

to the customer refusing Verizon access), then HTC will be assessed an appropriate charge to

compensate Verizon for' its cost of attempted performance. Logically, the only par_y that would

request work activity on behalf of an HTC customer' would be HTC itself. Thus, § 1.8 simply

provides a method for' Verizon to recover' the costs incurred for' dispatching a technician to

service an HTC customer'- again, at HTC's request. This provision is not a "penalty"

because it compensates Verizon only for the expenses incurred in deploying the equipment and

workers necessary to complete an HTC request.

In their testimony, Ms. Clayton and Mr'. Rousey described what typically happens when

Verizon receives a work order' request from a CLEC:

If HTC or' any other CLEC requests Verizon to do certain work through a valid,

electronic Service Request or thi'ough a trouble report, Verizon would schedule a

time for a technician or appropriate personnel, if necessary, to go to HTC's

customer's premises. Once dispatched, the technician attempts to perform the

requested work. Clayton and Rousey Testimony at 27.

If work cannot be completed because the customer is not present or ready, Verizon incurs
significant costs:

If Verizon cannot complete requested work activity as a result of HTC's

customer's actions (which could be anything from the end user not being home to



DOCKET NO.2002-66-C- ORDERNO. 2002-450
JUNE12,2002
PAGE67

the customerrefusing Verizon access),Verizon will have incurred costs that
shouldbe recoveredfrom HTC, the costcauser'.Thereis no reasonfor Verizon
andits customer'sto subsidizeHTC's activities.

As reflectedin § 1.8 of its Network ElementsAttachment,Verizon is entitledto
recoveranappropriatenon-recurringchargeto recoverits costsof dispatchinga
technicianto serviceanHTC customerat HTC's request.Id. at 28.

Ms. Clayton and Mr. Rouseyalso addressedthe questionof whether or not HTC disputes
Verizon'sright to recoverthesecosts.Theytestified:

Mr. Spainhourdoesnot seemto objectto Vefizon's right to recovercostsit incurs
for missedappointments.HTC, however,seemsto beunderthe impressionthat
Verizon hasalreadyreflectedthesecostsin its calculationof the non-recurring
chargesfor the particularservicethe technicianwould haveperformed. This is
not true and Verizon is entitled to recover costsincurred as a result of HTC
customer'smissingappointments.Id.

In aneffort to resolvethis issue,Verizonis willing to changethefirst sentenceof § 1.8to
readasfollows: "If astheresultof HTC Customeractions(i.e.,CustomerNot Ready("CNR")),
Verizon cannotcompletework activity requestedby HTC after atechnicianhasbeendispatched
to theHTC Customerpremises,HTC will be assesseda non-recurringchargeassociatedwith
this visit." Verizonbelievesthat this changewill allay anyconcernsHTC mayhavewith this
provision.

For all of thesereasons,the Commissionshouldorder the partiesto adopt Verizon's
proposedlanguageor thealternativereferencedimmediatelyabove.

Discussion:

We adopt Vefizon's proposed Network Elements Attachment Section 1.8, without the

changes suggested by HTC. When Verizon dispatches a technician to HTC customer premises,

Vefizon does incur some expense related to the dispatch even though the work activity was not

completed. Verizon should be compensated for its attempted performance and Verizon should

only be entitled to the expenses incurred in deploying the equipment and workers necessary to

complete an HTC request.
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ISSUE 24. BELL ATLANTIC AREAS. Should the availability of "2-Wire HDSL-

Compatible Loop" be limited only to former Bell Atlantic service areas?

HTC's Position:

HTC seeks assurance that 2-Wire HDSL-Compatible Loops will be available in both

Verizon's former Bell Atlantic areas and former GTE areas. Petition at 36. To this end, Mr.

Spainhour stated at the hearing that HTC "if [the circuits] are the same, all we ask is that the

word 'similar' be changed to 'same.'" TR. at 368.

Verizon's Position:

The Commission should order the parties to adopt Verizon's proposed Network Elements

Attachment 9 3.5 in toto, despite HTC's misguided refusal to accept the last two sentences of

that provision.

Verizon is uncertain as to why HTC has made and continues to make 9 3.5 of the
Network Element Attachment an issue in this arbitration. Section 3.5 of the Network Elements

Attachment is a unique LINE product description, which provides, in pertinent part:

2-wire HDSL-compatible local loops will be provided only where existing

facilities are available and can meet applicable specifications. Verizon will not

build new copper facilities. The 2-wire HDSL-compatible loop is available only
in former Bell Atlantic Service Areas.

This product description, like those contained in the undisputed 99 3.1 through 3.4, and 99 3.6

through 3.11, is designed to provide HTC will an standard xDSL product to facilitate HTC's

ordering of the same. Verizon developed these product descriptions in response to general

CLEC demand and thus, they tend to be the types of UNE loops that most CLECs want and

order most frequently. By defining each of these loops, including the loop type described in

9 3.5, Verizon has been able to assign a unique ordering code (e.g., NC/NCI code) associated

with each loop in order to facilitate CLECs' more efficient ordering of these products; ensure

maintenance issues ar'e properly addressed; and ensure that the loop carrying data is protected

against network upgrades to fiber'.

HTC has focused on the last sentence of Vefizon's proposed § 3.5, which states: "The 2-

wire HDSL-compatible loop is available only in former Bell Atlantic Service Areas." This

sentence is intended to establish that a unique NC/NCI ordering code has been established for the

specific loop product set forth in § 3.5 only in the former Bell Atlantic Service Area, and that

such NC/NCI code is not applicable in former GTE Service Ar'eas. Such language is not

intended to mean that HTC cannot order a UNE loop that is suitable for HDSL transmission in

the former GTE Service Areas. In fact, to clarify this point, Verizon proposed to HTC to add the

following language: "HTC may, however, pursuant to Section 3.14 below, order a 2W Digital

Loop in the former GTE Service Areas that provides capability similar' to such 2-wire HDSL

compatible loop." Verizon already has explained this to HTC, and has provided HTC with the

specific NC/NCI codes applicable to ordering the 2W Digital Loop (w/ capability similar to the

2-wire HDSL compatible loop) in former GTE Service Areas such as South Carolina. By using
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theseunique codes,HTC communicatesto Verizon that it intends to provide an HDSL-
compatible service over' the loop. BecauseVerizon's proposedclarifying languageabove
resolvesany confusionHTC may have had regarding Section 3.5, the Commissionshould
resolvethis issueby adoptingVerizon'sproposedlanguage.

VerizonnotesthatHTC's witnesshasneverthelesscomplainedthatHTC hasbeenunable
to order2-wire HDSL compatibleloopsunderthecurrentinterconnectionagreement.To explain
Verizon'sposition, andto respondto HTC's concerns,Ms. ClaytonandMr. Rouseytestifiedas
follows:

The productdescriptionsin Sections3.1 through3.11 of theNetwork Elements
Attachmentare designedto provide HTC with a standardxDSL product to
facilitate HTC's ordering of the same. Verizon developed these product
descriptionsin responseto generalCLEC demandand,thus,they tend to be the
typesof UNE loopsthatmostCLECsordermost frequently. By defining eachof
theseloops,including the loop type describedin Section3.5, Verizon hasbeen
ableto assigna unique orderingcode(e.g.,NC/NCI code)associatedwith each
loop in order to facilitate CLECs' more efficient ordering of theseproducts;
ensuremaintenanceissues are properly addressed;and ensurethat the loop
carryingthedatais protectedagainstnetworkupgradesto fiber. Thelastsentence
of § 3.5 referencingthe Bell Atlantic ServiceAreas establishesthat a unique
NC/NCI orderingcodehasbeenestablishedfor thespecificloop productsetforth
in §3.5only in theformer'Bell Atlantic ServiceArea,andthat suchNC/NCI code
is not applicablein former'GTE ServiceAreas--notthat HTC is unableto ordera
UNE loop suitable for HDSL transmissionin the former GTE serviceareas.
Productofferingsin theformerGTE areaandin the former'Bell Atlantic areaare
mostly consistent;however',naming conventiondifferencesexist and must be
recognized.

To clarify this for HTC, we understandthat Verizon proposedto add the
following language:"HTC may,however,pursuantto Section3.14below,ordera
2W Digital Loop in the formerGTE ServiceAreasthatprovidecapabilitysimilar
to such2-wire HDSL compatibleloop." We also understandthat Verizon has
provided HTC with the specific NC/NCI codesapplicableto ordering the 2W
Digital Loop (with capability similar to the 2-wire HDSL compatibleloop) in
formerGTE ServiceAreassuchasSouthCarolina. By usingthis code,HTC will
obtain an HDSL-compatible service over' the loop. Clayton and Rousey
Testimonyat29-30.

For'thisreason,HTC's suggestionthattheHDSL capableloopsprovisionedin theformer
Bell Atlantic ServiceAreas and the former' GTE Service Areas are somehowgovernedby
differentcontractualtermsis incorrect.While differentUNE loopsmighthavedifferentrates,all
of the UNE loopsdescribedin theNetwork ElementsAttachmentaresubjectto the sameterms
andconditions. Specifically, any 2W Digital Loop orderby HTC would still be governedby
Section 3.14 et seq., as would any and all xDSL loops provisioned under' this new

interconnection agreement.. Verizon currently is attempting to align its product offerings and
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naming conventionspost-merger,including the alignmentof the 2W HDSL capableand 2W
Digital loops. However',this endeavorhasnotyet beenfinalized,thusnecessitatingthelanguage
proposedby Verizonin thisproceeding.

Evendespitethoseefforts, however,HTC's witness complainsthat the 2-wire digital
loop that Verizon makesavailableto HTC "fall[s] well short of what is requiredto provide
HDSL services"in the former GTE areas. SpainhourTestimonyat 23. Ms. Claytonand Mr.
Rouseydisputedthis assertion,statingasfollows:

Verizon is obligatedto providean unbundledloop that is capableof supporting
DSL service. Verizon, in accordancewith its technicalrequirementsdocuments,
provides a 2-wire transmissionfacility that is capableof supporting HDSL
technology. The facility, whereavailable,will beunder 12,000feet and will be
non-loaded(i..e.,without electronics). The CLEC must provide the physical
equipmentatboth thecollocationsiteandat theenduser'spremise,specificallya
CLEC-providedmodem,to completetheHDSL serviceandits capabilitiesto the
enduser. This facility is exactlythesameproductastheyget in the former Bell
Atlantic area,with which HTC seemsto be satisfied. Clayton and Rousey
Testimonyat 30-31.

For all of thesereasons,the Commissionshouldorder the parties to adoptVerizon's
proposedlanguageor thealternativeit proposeshere.

Discussion:

This issue appears to have been resolved during the course of the hearing. TR. at 368;

TR. at 370-371. The language of the Agreement (Section 3.5 of the Network Elements

Attachment) will reflect that HTC may order a 2-Wire Digital Loop in the former' GTE Service

Areas that provides capability the same as the 2-Wire HDSL-Compatible Loop that is available

in the former Bell Atlantic Service Areas with the understanding that the Ordering Codes are

different.

ISSUE 25. LOOP PRE-QUALIFICATION. What terms should apply for HTC's pre-

qualification of loops?

HTC's Position:

HTC cites its past experience of numerous Verizon errors in loop pre-qualification and

asks the Commission to address appropriate performance standards to govern Verizon's

provision of loop qualification information and an appropriate resolution to HTC's orders that

would avoid further delay when it is discovered that the pre-qualification information provided

to HTC by Verizon is inaccurate. Spainhour Direct Testimony at 25-26. In addition, it is HTC's
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position thatit shouldnot be requiredto performpre-qualificationon everysingle loopordered.
SeeSpainhourRebuttalTestimonyat 5-6 (TR. at 42-43). Pre-qualificationis not necessaryin
everycase,andcancauseunnecessarydelayfor routineorders. Id.

Verizon's Position:

The Commission should order the parties to adopt Verizon's proposed Network Elements

Attachment §§ 3.14, 3.14.1, 3.14.2, 3.14.3, 3.14.4, 3.14.5, and 3.14.6, despite HTC's assertion

that they are not necessary.

Although HTC characterizes Issue 25 as addressing the terms governing pre-qualification

of loops, nothing in HTC's Petition or its proposed interconnection agreement actually deals with

that subject. Instead, HTC attempts to use this issue to complain that Verizon's loop pre-

qualification systems have caused delays in loop provisioning. HTC has offered no language to

address these claimed problems. Instead, it invites the Commission to "address appropriate

performance standards" in this area. There are several significant problems with HTC's

approach. Verizon notes that Ms. Clayton and Mr. Rousey have submitted extensive testimony

on Verizon's loop pre-qualification systems. See Clayton and Rousey testimony at 31-36.

First, HTC has not properly raised any loop pre-qualification issue because it has not

proposed any language addressing its purported concerns or even explained the parties'

respective positions on the issue. See 47 U.S.C. Section 252(b)(2) at Tab 3. HTC admits that:

"The Parties have not yet had a chance to review this issue. HTC cannot determine what

Verizon's position will be." See HTC Petition at 37.

Under Section 251(c)(3) of the Act, CLECs must "negotiate in good faith the terms and

conditions of... [interconnection] agreements." As at least one other state public utilities

commission has noted, "A petition for arbitration presupposes that the parties have engaged in

good faith negotiations but were unable to resolve all the issues." See 47 U.S.C. Section

251(c)(1); In the Matter of the Petition by GCI Communications Corp., et al., Regulatory

Commission of Alaska Docket No. U-99-141; Order No. 4 et al., 2000 Alas, PUC LEXIS 72

(April 17, 2000) at Tab 15. HTC never raised this issue in negotiations, as it must do before

asking the Commission to address it in arbitration. Indeed, the Commission could not arbitrate

the issue even if it wanted to, since HTC has failed to propose any language that might satisfy its

asserted concerns. Without knowing exactly what HTC seeks, Verizon is denied the opportunity

to fashion any meaningful response for' consideration by the Commission.

Second, this is a Section 252 arbitration between two telecommunications carTiers, not a

genetic proceeding intended to address "appropriate performance standards to govern Verizon's

provision of loop qualification information." Id. Industry-wide issues, such as performance

measures governing ILEC processes are properly addressed in genetic proceedings in which all

interested parties may participate. The Commission has previously recognized this principle, in

an arbitration proceeding between BellSouth and Allteh

As performance measurements, that include performance penalties, are not

required under the 1996 Act, and as this Commission has an established docket to

address the issue of performance measurements, the Commission finds that Issues
No. 40 and No. 42 should be deferred to Docket No. 2000-139-C. These issues

concerning performance measurements will impact all the CLECs operating in
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South Carolina as well as ILECs, other than BellSouth. It is more appropriate to

address these issues in the context of that generic proceeding than in this

arbitration proceeding involving only these two parties. In RE: Petition of

ALLTEL Communications, Inc. for Arbitration Pursuant to Section 252 of the

Telecommunications Act of 1996 Respecting an Inter connection Agreement with

BellSouth Communications, Inc., South Carolina Public Utilities Commission

Docket No. 2001-31-C; Order No. 2001-328, 2001 S.C. PUC LEXIS 2 (April 16,

2001) (emphasis added, citations omitted) ("ALLTEL Order") Tab 12 at 55.

Any issues relative to Verizon's loop pre-qualification process should thus be referred to a

generic proceeding. If HTC is able to define specific alleged problems with that process (which

it has failed to include in its Petition), it may also file complaints with this Commission or the
FCC.

Third, even if HTC had properly negotiated this issue and properly raised it here, HTC

still would not be entitled to anything more than what Verizon already provides to itself and its

customers. As the Commission is well aware, Section 251(c)(3) of the Act requires unbundled

access only to an "existing network and not to an unbuilt superior one." Iowa Utilities Bd. v.

FCC, 120 F.3d 753, Tab 1 at 812 (8 th Cir. 1997), aff'd in part and rev'd in part on other grounds,

AT&T v. Iowa Utilities Bd., 119 S.Ct 721 (1999) (emphasis in original). The Eighth Circuit has

affirmed this interpretation of the Act, noting that CLECs have no fight to more than what an
ILEC like Verizon offers to itself:

Subsection 251 (c)(2)(C) requires the ILECs to provide interconnection "that is at

least equal in quality to that provided by the local exchange carrier itself .... "

Nothing in the statute requires the ILECs to provide superior quality

interconnection to its competitors. The phrase "at least equal in quality"

establishes a minimum level for the quality of interconnection; it does not require

anything more." Iowa Utilities Bd. v. Federal Communications Comm'n, 219

F.3d 744, Tab 2 at 758 (8 th Cir. 2000).

The Commission, likewise, rejected an above-parity standard in the arbitration

proceeding concluded last year between BellSouth and Alltel:

BellSouth is not required to ensure that ALLTEL meet the Commission's service

requirements. Neither is BellSouth required to provide substantially more to a

CLEC than it provides to its retail analog .... the FCC has explained that "the

BOC must provide access to competing carriers in 'substantially the same time

and manner' as it provides to itself.., a BOC must provide access equal to (i.e.,

substantially the same as) the level of access that the BOC provides itself, its

customers or' its affiliates, in terms of quality, accuracy and timeliness '" It would

be unjust and unreasonable for this Commission to impose a parity standard on

BellSouth that exceeds what is required under the Act ALLTEL Order, Tab 12 at

10-11 (emphasis added, citations omitted).

In addition, this Commission found that BellSouth met its Section 271 obligations by

offering CLECs the same access to loop make-up information that it offered to BellSouth's own
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retail operations,"in the samemannerandwithin thesametimeframes." In RE: Application of

BellSouth Telecommunications, Inc. to Provide In-Region InterLATA Services Pursuant to

Section 271 of the Telecommunications Act of 1996, Order Addressing Statement and

Compliance with Section 271 of the Telecommunications Act of 1996, South Carolina Public

Utilities Commission Docket No. 2001-209-C, Order No. 2002-77 (Feb. 14, 2002) Tab 14 at 86.

Like BellSouth, Verizon provides HTC and other CLECs in South Carolina the same

access to Verizon's loop pre-qualification process that Verizon offers to its own retail customers,
"in the same manner and within the same time frames." HTC is not entitled to a different or

"superior"' process that would grant it special rights separate and apar_ ft'om all other' CLECs

doing business with Verizon.

If the Commission decides to substantively address this issue, it should immediately

reject HTC's edits to Verizon's proposed language. The first edit, in Network Elements

Attachment Section 3.15.2, would reduce the loop provisioning interval from fifteen to ten

business days. The Commission should note that Verizon uses a fifteen-day interval for' loop

conditioning activity requested by its own affiliates and customer's.

The second edit, in Network Elements Attachment 3.16, would permit HTC to avoid

paying the Engineering Work Order charge Verizon charges when a CLEC cancels a loop

conditioning request. In essence, the change would permit HTC to avoid paying Verizon for

work that it has requested Verizon to do, which Verizon has started, but which Vefizon has not

yet completed. Verizon does not offer this "free ride" to its own affiliates or customers, and

there is no basis for the Commission to give a ft'ee ride to HTC.

In addition, to the extent HTC's real concerns in Issue 25 are (1) memorializing with

greater specificity the operation of Verizon's loop pre-qualification process, and (2) clarifying

HTC's obligations relative to that process, Verizon proposes that the following compromise

language replace Network Elements Attachment Section 13.4.2:

Verizon provides access to mechanized xDSL loop qualification information to

help CLECs identify those loops that meet applicable technical characteristics for'

compatibility with xDSL services that the CLEC may wish to offer' to its end user

customers. HTC must access Verizon's mechanized loop qualification system in

advance of submitting a valid electronic transmittal service order' for' xDSL

service arrangements. The loop qualification information provided by Verizon

gives CLECs the ability to determine loop composition, loop length and may

provide other loop characteristics, when present, that may indicate incompatibility

with xDSL services such as load coils or Digital Loop Carrier. Information

provided by the mechanized loop qualification system also indicates whether loop

conditioning may be necessary. It is the responsibility of HTC to evaluate the

loop qualification information provided by Verizon and determine whether a loop

meets HTC's requirements for' xDSL service, including determining whether'

conditioning should be ordered, prior to submitting an order.

Consistent with this new Section 3.14.2, Vefizon would then delete Network Elements

Attachment Section 3.14.3, marking it "Intentionally Left Blank" (as that section would now be

redundant). Verizon does not believe this greater specification of its processes is necessary

(especially since HTC has interconnected with Vefizon since 1998), its proposal is a good faith
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effort to meetHTC's assertedconcernsandthusresolvethis issuein thisproceeding.
In summary,Verizonwill continueto complywith its legalobligationto makeavailable

to HTC anyupgradedlooppre-qualificationsystemthatit hasnow or adoptsfor its own use. To
the extent that HTC's changesattemptto imposegreaterobligations, then the Commission
shouldrejectthem. TheCommissionshouldapproveVerizon's languageasoriginallyproposed.

Discussion:

The Commission will address the issue of performance standards to govern Verizon's

provision of loop pre-qualification information in a future genetic proceeding to be held before

this Commission. In the interim, the Parties shall incorporate in their' Interconnection Agreement

the language regarding performance standards and remedies from the AT&T/GTE South, Inc.

interconnection agreement currently on file with the Commission.

ISSUE 26. UNE PROVISIONING. What standards should apply to Verizon's time

intervals for the provisioning of UNEs and what penalties should apply for Verizon's

failure to provision UNEs in a timely and accurate manner?

HTC's Position:

HTC's position is that Verizon should be held to some minimum standard time intervals,

and should be required to provision UNEs for HTC at the lesser of that minimum standard time
interval or the time interval that Verizon achieves with its own customers. Petition at 37.

Verizon's Position:

HTC does not appear to propose or dispute any specific contract language with regard to
this issue.

Verizon will provision loops for HTC according to the terms of the new interconnection

agreement and at parity with the level of service it provides to its own customers. As discussed

in Issue 25, HTC is entitled to no more and no less:

Subsection 251 (c)(2)(C) requires the ILECs to provide interconnection "that is at

least equal in quality to that provided by the local exchange carder itself .... "

Nothing in the statute requires the ILECs to provide superior quality

interconnection to its competitors. The phrase "at least equal in quality"

establishes a minimum level for the quality of interconnection; it does not require

anything more." Iowa Utilities Bd. v. Federal Communications Comm'n, 219

F.3d 744, Tab 2 at 758 (8 th Cir. 2000).

Verizon does not have any standard intervals for provisioning LINEs. Instead, Verizon
fills all orders - from Verizon's own retail customer's or' from CLECs - on the first available
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date. It will do the samefor' HTC. Whetheror not it is true, asHTC claims, that BellSouth
provides"morereasonableprovisioningintervals" (Petitionat 37) thanVerizon does,this factor'
is irrelevant to the issue at hand. Verizon providesUNEs to HTC at parity with its own
customer'sandothercarriers.HTC hasno right to anythingmore. Iowa Utilities Bd. v. Federal

Communications Comm'n, 219 F.3d 744, Tab 2 at 758 (8 th Cir. 2000).

As in Issue 25, HTC does not propose any contract language in Issue 26, and its

discussion here demonstrates the same objective of obtaining Commission-approved

performance measures and penalties for failure to meet some undefined UNE provisioning time

interval. Verizon accordingly refers the Commission to its discussion of this approach in its

response to Issue 25, which apply equally here. Issue 26 is not properly presented to the

Commission because HTC has not fully set forth the issue to be arbitrated or explained the

parties' respective positions on that issue. HTC has proposed no new language and its purported

concerns are properly addressed in a generic proceeding (or through a Commission complaint),

rather than arbitration of an interconnection agreement. Verizon will continue to provide UNEs

in accordance with the requirements of Applicable Law and the new interconnection agreement.

Verizon has submitted extensive testimony from Ms. Clayton and Mr. Rousey regarding

Verizon's alleged performance under the current interconnection agreement -- performance that

has dramatically improved according to HTC's own "Report Cards." To the extent HTC is

relying upon those "Report Cards" with regard to Issue 26, Verizon hereby incorporates all of its

discussion about them by reference to its arguments on Issue 9, as well as to the full Clayton and

Rousey Testimony pre-filed with the Commission.

Discussion:

The Commission will address time intervals for' the provisioning of UNEs and penalties

in a generic proceeding in the near future. In the interim, the Parties shall incorporate in their

Interconnection Agreement language regarding performance measures and remedies from the

GTE South/AT&T interconnection agreement currently on file with the Commission.

ISSUE 27. UNREASONABLE PROVISIONING CHARGES. What charges should apply

for canceled activity?

HTC's Position:

Section 3.16 of the Network Element Attachment proposes to impose charges on HTC

when activity is canceled. The charges to be imposed by Verizon do not recognize that the

abandonment of orders and service plans may be the result of Verizon's actions, inaction, delay,

or inaccurate information that Verizon provides to HTC. It is HTC's position that the charges

contemplated by Section 3.16 should be a general business cost to be recovered through normal

service activity. If this provision is to remain, then it follows that the penalty incentive payments

involving credits, waiver' of charges, and payment for' damages should apply in reverse when

Verizon causes the unexpected disruption in plans.
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Verizon's Position:

The Commission should order the parties to adopt Verizon's proposed Network Elements

Attachment § 3.16 in toto despite HTC's reservations.

The dispute in Section 3.16 concerns cost responsibility where HTC asks Verizon to

begin conditioning a loop, but cancels the order prior to completion. Verizon's proposed

language permits HTC to cancel loop conditioning orders, but it fairly allocates the costs

incurred up to the point of cancellation. If, for example, HTC cancels the order after work has

begun but before actual construction, HTC will have to pay an engineering work order charge.

Where construction work has already begun, HTC will be responsible for both the work order

charge and the conditioning tasks performed. This language is patently reasonable because it

reimburses Verizon for costs that Verizon would not have incurred but for HTC's request.

HTC attempts to confuse this issue by arguing that Verizon does not recognize that

"abandonment of orders and service plans may also be the result of Verizon's actions, inaction,

delay, or' inaccurate information that Verizon provides to HTC." Petition at 38. HTC provides

no objective justification for this purported concern. Instead, it seeks unconstrained latitude to

escape any liability for' the costs it causes by simply claiming that cancellation of a particular'

order was Verizon's fault. It is plainly um'easonable for the Commission to deny Verizon

recovery of costs HTC causes. If the Commission decides to entertain this issue, then it should

order Verizon's language to be included in the new interconnection agreement.

Discussion:

We adopt Verizon's proposed Network Elements Attachment Section 3.16, in toto.

Verizon should be allowed to recover costs from HTC associated with Engineering Work Orders

which were created after a loop analysis has been completed but prior to the commencement of

construction work. Verizon is entitled to cost related to the Engineering Work Order. We agree

with Verizon that this language in the Agreement is appropriate because it reimburses Verizon

for costs that Verizon would not have incurred but for HTC's request. See Appendix A to the

Post-Hearing Brief ofVerizon South, Inc. at 96.

Further, Verizon's language provides that if HTC cancels the request for conditioning

after the loop analysis has been completed and after' construction work has started or is complete,

HTC shall compensate Verizon for an Engineering Work Order charge as well as the charges
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associatedwith the conditioningtasksperformedassetforth in the PricingAttachment. Once

again,Verizon shouldbe entitledto recovercostsassociatedwith HTC's requestsfor services

from Verizon.

ISSUE 28. GENERAL PROVISIONING TERMS. What should the processes, timing, and

scheduling terms be for the provisioning of UNEs?

HTC's Position:

Section 3.17 of the Network Elements Attachment sets forth the processes for' conversion

of a loop from Verizon's network to HTC's. HTC will require that the terms set forth explicitly

what the processes will be because HTC has already experienced unpredictable performance on

the part of Vefizon. HTC expects that the activity of Verizon contemplated by Section 3.17

should be predictable according to a timetable that is reasonable given the timing of these

activities for Verizon's own customer's. As explained above, Verizon is swift when it provisions

service to a customer that may be considering obtaining competitive service from HTC, but is

slow when it comes to provisioning a LINE loop for HTC.

Verizon's procedures suggest that when loop conversion is performed with some form of

extraordinary coordination, additional charges will apply. Over the last three years, HTC has

complained repeatedly to Verizon about its umeasonable delays, unfulfilled orders and a number

of problems with respect to the provisioning of UNEs to HTC and other service responsibilities.

In response to these complaints, at Vefizon's suggestion, HTC was told that if it wanted better

performance from Verizon, HTC should order UNEs pursuant to specific coordination

instructions that Verizon explained to HTC representatives. The current interconnection

agreement sets forth a single non-recurring charge for' the provision of UNEs. However, after

inviting HTC to order UNE loops in a manner' that Verizon suggested would address the service

provisioning problems, Verizon used this opportunity improperly to impose new and additional

non-recurring charges. If HTC cannot obtain reasonable performance from Verizon according to

standard terms, HTC should not be forced to pay extraordinary amounts to Verizon as the only

means to ensure what is sometimes less than basic provisioning success. However, Section

3.17.1.1 also states that when HTC does not request a coordinated cut over', standard processes

will apply. The proposed terms do not address what those standard processes shall be.

In some or' many instances, HTC will not require the extraordinary form of cut over and

does not intend to pay for these extraordinary activities. HTC questions whether the so-called

coordinated conversions achieve any better or more predictable performance than do non-

coordinated standard conversions. Accordingly, HTC questions whether' additional charges

should apply for' what may not actually be any extraordinary performance at all.

In such case, the agreement should set forth the terms for non-coordinated cut overs.

For' the standard process, Verizon should be prepared to confirm all orders within 24

hour's of the time that the order is received by Verizon. The scheduled conversion should be

confirmed to occur' during a two (2) hour period of time on the established sevcice date. If at the

end of the scheduled two hour period, Verizon has not properly handled the conversion, HTC
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shouldbeallowedto bill VerizonbecauseHTC will haveto deployits own personnelto attend
to theproblem. TheagreementshouldprovidethatHTC will bill Verizonfor a field visit for'
thesesituations.If theprobleminvolvesatroublereportto Verizon,theresolutionof therepair
shouldbemadeonanexpeditedbasis. Theorder'and/orrepairshouldnotbeplacedin another
24-hourrepairwindow. In other'words,if thereis aproblem,theresolutionof theproblem
shouldreceivethehighestpreference.

Similar'processesshouldapply to coordinatedcut overswhenproblemsariseastheresult
of Verizontechnicianerrorsor'delays.

In eithercase,errorsor failureto complywithin establishedtime periods,shouldsubject
Verizonto penaltypaymentin theform of servicecredits,waiversof charges,anddamages.

Verizon's Position:

The Commission should order the parties to adopt Verizon's proposed Network Elements

Attachment §§ 3.17, and 3.17.1.1, despite HTC's reservations.

Without proposing any contract language of its own, HTC complains that Verizon's

proposed § 3.17 et seq. of the Network Elements Attachment setting forth the process for

converting live telephone exchange service to analog loops is vague and should "set forth

explicitly what the processes will be". Petition at 38. HTC conveniently ignores § 3.17.1.2 of the

new interconnection agreement, which provides:

HTC shall request Analog 2W loops for' coordinated cutover from Verizon by

delivering to Verizon a valid Local Service Request ("LSR"). Verizon agrees to

accept _om HTC the date and time for the conversion designated on the LSR

("Scheduled Conversion Time"), provided such designation is within the regularly

scheduled operating hours of the Verizon Regional CLEC Control Center'. Within

three (3) Business Days of Verizon's receipt of such valid LSR, or as otherwise

required by Applicable Law, Verizon shall provide HTC the scheduled due date

for' conversion of the Analog 2W Loops covered by such LSR.

This section establishes the time frame and process for Verizon's completion of

conversion orders. No additional language--even if HTC had proposed any--is necessary.

Verizon will complete conversions within a timeframe that is reasonable "given the

timing of these activities for Verizon's own customers." Petition at 38. HTC's request for'

Verizon to "confirm all orders within 24 hours of the time the order is received by Verizon"

(Petition at 39) is unreasonable, as well as out of parity with Verizon's treatment of its own

customers and other CLECs. Verizon will provide HTC the scheduled due date for' the

conversion within 3 business days of the receipt of the order', unless applicable law provides

otherwise. (.See Verizon's proposed language for § 3.17.1.2).

HTC's request for performance penalties is also unwarranted, for the same reasons

Verizon discussed in its response to Issue 25. If the Commission addresses this issue, even

though it was not properly presented, it should approve Verizon's proposed language.

Discussion:

The Commission will institute a generic proceeding in the near future to address the
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adoptionof standardsrelatedto GeneralProvisioningTerms. In the interim, Verizon shall

provideLINEs at intervals which Verizon achieves for its own customer's.

ISSUE 29. SUBLOOP AVAILABILITY. What should the time intervals be for the

provision of access to subloops?

HTC's Position:

HTC's position is that the interval for providing access to subloops (distribution and

feeder', respectively) should be set forth with specificity in the Agreement. HTC believes the

appropriate time period for the provision of subloops should be stated in the agreement as sixty

(60) days. Petition at 39-40.

Verizon's Position:

The Commission should order the parties to adopt Verizon's proposed Network Elements

Attachment § § 6.1.10 and 6.2.5, despite HTC' s reservations.

Verizon's proposed Sections 6.1.10 and 6.2.5 explain that access to be provided to Sub-

Loop Distribution Facilities and Feeder Sub-Loop shall be provided in accordance with

negotiated intervals. Uniform intervals are not feasible for subloops because the highly technical

process of providing such access depends on many variables beyond Verizon's control. Verizon

cannot commit to arbitrary fixed intervals when it has little control over its ability to meet the
intervals.

The interval for providing access to sub-loop elements varies for a number' of different

reasons. For example, in order to access to Verizon's feeder distribution interface, HTC would

most likely need to install a telecommunications outside plant interconnection cabinet

("TOPIC"). The TOPIC would have to be installed within 100 feet of Verizon's feeder

distribution interface. Prior to installing the TOPIC, HTC would need to obtain appropriate local

governmental approval and acquire the necessary easements or rights of way. Verizon is not

involved in this process and exercises no control over it whatsoever.

Case-by-case negotiation in this non-standardized environment is superior to arbitrary

intervals. Indeed, the FCC explicitly permits evaluation of the technical feasibility of subloop

unbundling on a case-by-case basis. UNE Remand Order, Tab 5 at ¶24. Under this approach, the

Parties will cooperate to coordinate access intervals. HTC would obtain any necessar3_ fight of

way; inform Verizon when it intends to have its equipment installed; and together with Verizon

would agree on Verizon's provisioning date. The Commission should adopt Verizon's language,

which is the only practical approach to deal with this issue.

Discussion:

Sections 6.1.10 and 6.2.5 state that Verizon shall provide access to subloops (distribution

and feeder, respectively) in accordance with "negotiated intervals." In the interest of certainty
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andmakingsubloopsavailablein atimely manner',we agreethat the interval shouldbe setforth

with specificity in the agreement.We find HTC's proposedinterval of sixty (60) daysto be

reasonable.Vefizon shallprovide sub-loopswithin sixty (60) calendardaysfrom receiptof a

bona fide order in instanceswhererights of way havebeenobtained. However, in instances

wherefights-of-way have not beenobtained,Verizon is requiredto provide sub-loopswithin

sixty (60) calendardaysoncethe fights-of-way have beenobtained. Verizon is instructedto

activelypursuetheacquisitionof rights-of-way,whenneeded,ona goodfaithbasis.

ISSUE 30. MAINTENANCE OF UNEs. What charges should apply between the Parties

for activity related to maintenance of network elements?

HTC's Position:

HTC's position is that the one-sided provision that imposes charges on HTC when

maintenance is requested by HTC with erroneous instructions should be deleted or should be

made reciprocal. Petition at 40.

Verizon's Position:

The Commission should order the parties to adopt Verizon's proposed Network Elements

Attachment § 15 in toto, despite HTC's reservations.

In § 15 of the Network Elements Attachment, Verizon agrees to respond to HTC trouble

reports on a non-discriminatory basis relative to its own customers and other similarly situation

carriers. HTC, however, assumes responsibility for initial trouble isolation and providing

Verizon with the appropriate dispatch information. To the extent HTC provides Verizon with

erroneous information, thereby causing Verizon to incur additional costs, HTC should be

financially responsible for' its mistakes. Verizon's proposed language is not intended as a

penalty, but only a means to properly compensate Verizon for the costs it incurs in attempting to

fulfill orders according to HTC's specifications.

HTC states that "it has been HTC's experience that the information that HTC receives

from Verizon in response to maintenance requests is more likely to be in error." Petition at 40.

There is no support for' this statement and HTC has never filed a formal complaint alleging any

such problems. Certainly, these unspecified allegations are not a proper basis for deletion of

Verizon's language, particularly because Verizon must act according to the Performance

Standards set out by the new interconnection agreement at § 31 of the General Terms and
Conditions.

Discussion:

Regarding the maintenance of UNEs, the Parties shall incorporate language in their
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Inter'connectionAgreementwhich statesthat if either party, basedon erroneousinformation,

incurs costs,the Party who provides the erroneousinformation shall be responsiblefor the

relatedcosts.

ISSUE 31. COLLOCATION TERMS AND PRICES. What terms and conditions should

apply with respect to Verizon's provision of collocation to HTC?

HTC's Position:

HTC's position is that, by law, rate structures and rates for collocation must be

established consistent with the pricing standards that the FCC has set forth. Petition at 40.

Verizon's Position:

The Commission should order the parties to adopt Verizon's proposed Collocation

Attachment § 1 in toto, despite HTC's reservations.

Verizon will provide HTC with collocation in accordance with applicable law and in
accordance with Verizon's South Carolina access tariff on file with this Commission. The new

interconnection agreement need only reference that tariff and applicable law. It is not necessary

or appropriate to include more specific language, as HTC suggests, especially since HTC has

made no proposal for review by Verizon or the Commission.

HTC's objection to Verizon's language rests upon its claim that the terms of its (expired)

current interconnection agreement with Verizon differed from the tariff terms because they

"were derived from the arbitrated agreement between AT&T and Verizon." Petition at 40. HTC

argues that it is entitled to the terms of that expired agreement.

HTC's current interconnection agreement with Verizon has expired, and Verizon has no

obligation to continue to provide collocation under the terms of that agreement. In addition,

when AT&T and Verizon negotiated the agreement HTC references, Verizon's tariff had yet to

be approved by the Commission. The collocation services portion of Verizon's South Carolina

tariff became effective on January 22, 2001. Now that the tariff is approved and available, it sets

forth a nondiscriminatory standard that should apply to all collocating carriers.

In addition, applying Verizon's tariff enhances certainty and efficiency and, in the event

of state or' federal regulatory changes, it is easier for both parties to modify a tariff than multiple

interconnection agreements. Further, the tariff update procedure is an open, established process

in which all parties can participate. Indeed, HTC and every other CLEC had an opportunity to

review and comment on Verizon's tariffed collocation terms prior to Commission approval. It

would be improper for' the Commission to force Verizon to now negotiate different terms and

conditions in multiple interconnection agreements for' the many CLECs collocating with

Verizon. Such a requirement would be highly inefficient and an administrative burden.

HTC failed to raise any objections to specific tariff terms and simply deleted the new

inter'connection agreement's reference to Verizon's tariff and leaves the issue unresolved. The

Commission should reject this approach and adopt Vefizon's language.
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Discussion:

The Commission will address cost-based collocation rates for' review as an issue in the

upcoming generic docket to address cost-based UNE rates and the deaveraging of UNE rates. In

the interim, we hereby order that Verizon shall provide collocation at rates contained in the 1998

HTC/Verizon agreement.

ISSUE 32. COLLOCATION BY A NON-INCUMBENT. Should collocation requirements

apply to non-incumbent LECs such as HTC?

HTC's Position:

HTC's position is that it is not an incumbent LEC and is not legally required to provide

collocation to requesting carriers. Petition at 41.

Verizon's Position:

The Commission should order the parties to adopt Verizon's proposed Collocation

Attachment § 2.0 in toto, despite HTC's reservations.

Verizon's proposed § 2.0 establishes a common sense solution to the situation where

Verizon seeks to deliver its traffic to HTC's POI on Verizon's own facilities--in other words,

where Verizon seeks to self-provision its own facilities to deliver traffic to HTC's network, To

efficiently deliver traffic to HTC, Verizon needs to gain physical entry to HTC's network.

Section 251(a) of the Act imposes a duty on all telecommunications carriers to

"interconnect directly or' indirectly with the facilities and equipment of other' telecommunications

carriers." Verizon is seeking self-provisioning as a means to effect such interconnection.

Verizon has not requested an unfettered right to collocate. Absent an option to self-provision,

however', Verizon would be forced to purchase transport from the HTC or from a third party,

thereby providing HTC or that third party with a windfall--and increasing Verizon's costs for no

legitimate reason. Verizon should, instead, be permitted to terminate traffic using its own

facilities via a collocation arrangement or operationally equivalent means.

Verizon's language is consistent with the goals of the Act and the options Verizon

provides HTC for traffic traveling in the opposite direction. The Commission should promote

maximum efficiency by approving Verizon's language.

Discussion:

While Verizon might like to save money by provisioning its own facilities directly to

HTC and collocating in HTC's offices, we cannot require HTC to allow this. HTC has no legal
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obligationto do so. Section251(c)of theAct imposesuponincumbentlocalexchangecarriers,

like Verizon, the obligation to provide collocationto requestingtelecommunicationscarriers.

There is no correspondingobligation for non-incumbentlocal exchangecarriers,like HTC.

Verizon doesnot need,nor doesit haveany legal right to obtain, collocationfrom HTC. For

thesereasons,thisprovisionmustbedeleted.

ISSUE 33. DERIVATION OF PRICES. What are the prices that Verizon is willing to

offer and from what sources are these prices derived?

HTC's Position:

HTC's position is that, by law, rate structure and rates for services and elements must be

established consistent with the pricing standards that Congress and the FCC have set forth.

Petition at 41; See Act § 252(d); 47 C.F.R. § 51.505(b). That pricing standard utilizes the

forward-looking Total Element Long Run Incremental Cost ("TELRIC") methodology. 47

C.F.R. § 51.505(b); see Verizon Communications, Inc. v. Federal Communications Commission,

535 U.S. __ (2002) (filed May 13, 2002) (upholding TELRIC pricing). Verizon has not

provided any real justification for its rates, pursuant to applicable law. Watkins Direct

Testimony at 39 (TR. at 87). HTC's position is that, until Verizon can properly justify different

cost-based rate structures and rates, the Commission should adopt BellSouth's UNE rates for the
most urban cost zone. See BellSouth UNE Order.

Verizon's Position:

HTC does not appear' to dispute specific contract language in this issue. In arbitration

Issues 33, 36 and 37, HTC asks what prices VerJzon will offer and the source of those prices.

The Commission has not set generally applicable prices by means of a generic proceeding. In

light of the still-uncertain federal pricing standard to be applied in the states, the Commission has

prudently deferred action with regard to establishing generally applicable permanent prices for'

Verizon's UNEs. The United States Supreme Court recently issued its final decision regarding

the FCC's TELRIC standard in Verizon Communications v. FCC, 2002 U.S. LEXIS 3559 (U.S.

May 13, 2002).

What HTC seeks in this issue is a comprehensive review of Verizon's Pricing

Attachment. In this regard, Verizon's Pricing Attachment includes several categories of rates.

Many of these rates were previously ordered by the Commission in the AT&T/Verizon
arbitration and are marked as such. The wholesale discount reflects both the results of the

AT&T/Verizon arbitration and the FCC's Order approving the Bell Atlantic/GTE merger.

Verizon's tariffed rates are also incorporated by reference into the Pricing Attachment. To the

extent applicable law has required Verizon to derive new rates pursuant to prescribed cost
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methodologies,Verizonalsoincludesthoserates.Many ratesin this latter'categoryaremarked
as"interim." GivenVerizon'sdesignationof eachcategoryof rates,Verizondoesnot
understandwhy HTC seeksanyfurther'clarificationof their'sourcein thisproceeding.

The UNE rates included in the new interconnectionagreementare the lowest rates
availableto anyCLEC in SouthCar'olinaandin somecasesarelower thantheratesincludedin
HTC's prior interconnectionagreementwith Verizon. Verizondoesnot believeHTC intendsto
challengeVerizon's LINE rates per se, and there is no legitimate basis to do so. If HTC does

wish to initiate a UNE cost proceeding, then the procedural schedule in this case will need to be

extended substantially to allow cost study preparation.

Discussion:

Although HTC requests that we adopt BellSouth's UNE rates for the most urban cost

zone, we note that BellSouth's costs will differ' from Verizon's costs. Therefore, this

Commission will establish a generic docket to address deaveraged UNEs rates and pricing. In

the interim, the Par_ies are instructed to incorporate language in the Agreement which requires

Verizon to provide UNEs at rates consistent with the rates contained in the AT&T/GTE South,

Inc. Agreement on file with the Commission.

ISSUE 34. DEAVERAGED UNE RATES. In what manner should Verizon be required to

establish UNE prices that are deaveraged on a geographic basis?

HTC's Position:

HTC's position is that FCC rules require Verizon to establish UNE rates on a

geographically deaveraged basis, and Verizon should be required to do so. Petition at 42.

Verizon's Position:

HTC does not appear to dispute any specific contract language in this issue.

FCC Rule 51.507(f) requires UNE prices to be deaveraged into at least three zones per

state based on geographic differences in cost. There are two options for complying with this
directive. The Commission can establish at least three zones for' Verizon and for' each other

company. Or it can retain a single rate for Verizon South Carolina to go along with the different

rates of BellSouth and Sprint. In this way, there will be at least three zones per state, each of

which reflects different cost characteristics. This latter' approach is Verizon's preferred option, at

least until local rates can be rebalanced, as it will result in UNE rates that are more rationally

aligned with retail rates. This approach will allow the Commission to mitigate the potential for'

undue CLEC rate arbitrage.

If the Commission is not inclined to suppor_ Verizon's preferred approach, and if it



DOCKETNO. 2002-66-C- ORDERNO. 2002-450
JUNE 12,2002
PAGE85

believesHTC's Petition compelsit to launch a proceedingto deaverageVerizon's rates and
requires it to establishat least three cost-basedzones for Verizon, then Verizon urges the
Commissionto seeka waiver of the deaveragingrequirementfrom the FCC. The FCC has
granteda numberof suchwaiver petitions filed by statecommissionsseekingrelief from the
rule, to the extentit may be interpretedto requireCompany-specificdeaveragedrates(theFCC
has never' issued such an interpretation). In no event should the Commission launch a
deaveragingproceedingin this case. The more appropriateforum for that kind of complex
inquiry would be a genericproceeding. Filing of cost-baseddeaveragingproposalswould
requiremuchmoretime thantheCommissionhassetasidefor this case.

Contraryto HTC's suggestion,Verizonis notrequiredto provideinformationto it or any
otherCLECwith regardto UNE deaveraging for' the simple reason that the Commission has not

yet implemented Rule 51.507(f) as it would apply to Verizon's territories.

Discussion:

This Commission shall address the issue of deaveraged UNEs in a future generic docket.

Verizon shall file its deaveraged LINE rates based on at least three defined geographic areas

within the State of South Carolina to reflect geographic cost differences. During the interim,

Verizon should provide UNEs at rates consistent with those contained in the AT&T/GTE South,

Inc. Agreement on file with the Commission.

ISSUE 35. PRICING GENERAL TERMS. How should the Pricing Attachment relate to

the terms of the agreement?

HTC's Position:

HTC's position is that the pricing terms of the agreement must be simplified so that HTC

can determine what price will apply to a particular' element or' service at a particular time.

Petition at 42. HTC has proposed language that would (1) confine charges to those specifically

set forth in the Pricing Attachment or tariffs specifically referenced by the Pricing Attachment;

(2) allow price changes on a prospective basis only; (3) allow HTC to apply charges that are

different than Verizon's to the extent that HTC's costs may be higher; (4) establish that no new

charges will apply unless the Parties have agreed in writing; (5) clarify that the resale carrier' is

responsible for the federal subscriber line charge, as a single item, instead of the proposed

multiple charges in the proposed language that appear to be the same charge; and (6) prevent

Verizon from attempting to change prices or add new charges improperly. Id. at 42-43.

Verizon's Position:

The Commission should order' the parties to adopt Verizon's proposed Pricing
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Attachment§§1.3,1.4,1.5,1.6,1.7, 1.8,2.1.3,2.1.4,2.3.1,and3 in toto, despite HTC's claimed
reservations.

In this issue, HTC disputes the portion of Verizon's template agreement that establishes

the particular documents that will contain each Party's charges for services provided pursuant to

this new interconnection agreement. As discussed more fully below, Verizon's various prices

are established in Verizon's tariffs; Appendix A to the Pricing Attachment; the main body of the

new interconnection agreement; and in such other writings as the Parties negotiate. This ensures

that charges always remain current and in accordance with Commission orders.

HTC proposes instead that that all pricing information appear in Appendix A. For the

reasons explained below, HTC's approach is overly simplistic and is contrary to the public
interest.

Pricing Attachment, (_(_1.3 - 1.8: Pricing Generally:

Verizon's experience has shown that language is necessary to clearly delineate the

relationship between Verizon's tariffs, the prices listed in the Pricing Attachment, prices listed in

other' portions of the new interconnection agreement and prices that may need to be negotiated.

Sections 1.3 to 1.8 of the Pricing Attachment establish the appropriate hierarchy as follows.

First, to the extent the party providing the service has in place a tariffed charge for' the service,

the tariffed charge shall apply. See Pricing Attachment, Section 1.3. For example, if, as is the

case in New York, Verizon's tariff contains commission- ordered rates for reciprocal call

termination, those rates shall apply. Second, in the absence of tariffed rates, as is likely to be the

case in South Carolina, the charges for a service shall be the charges set forth in Appendix A to

the Pricing Attachment. Id., Section 1.4. Appendix A lists, for example, charges applicable to

resold services, UNEs, transport, etc. Third, in the absence of either a tariffed charge or a charge

in Appendix A, the applicable charge shall be as otherwise provided for in the new

interconnection agreement. Id., Section 1.6. Fourth, if there is not a charge pursuant to the first

three scenarios, the applicable charge shall be the charge the Commission or the FCC has

approved. Id., Section 1.7. Finally, if no charge applies under any of these scenarios, the charge

shall be mutually agreed to by the Parties in writing. Id., Section 1.8. Section 1.5 of the Pricing

Attachment further clarifies that changes in tariff charges shall automatically supersede charges

listed in Appendix A so long as such charges are not subject to stay.

Verizon's language recognizes the importance of keeping charges current, as well as

nondiscriminatory across the industry. By automatically incorporating tariffed rates, the new

interconnection agreement ensures that HTC will pay Verizon's most current rates and such rates

shall be no more and no less favorable than those applicable to other CLECs. To the extent the

Commission orders or approves changes to Verizon's tariffs, those changes will automatically

apply to HTC.

HTC seeks, however, to craft a custom-tailored pricing arrangement whereby only the

charges in Appendix A would apply. HTC's language edits Verizon's template agreement to

provide that only the charges stated in Appendix A shall apply unless the Appendix specifically

references a tariff. Verizon's intent, however, is to charge the prices that have been approved by

the FCC, the Commission, or that otherwise would apply in accordance with applicable law as

such charges and the law evolve. HTC improperly seeks to have the Commission limit Verizon

to only those charges that are specifically set forth in the new interconnection agreement.



DOCKETNO. 2002-66-C- ORDERNO. 2002-450
JUNE12,2002
PAGE87

Moreover,wherelegalrequirementschange,HTC is only willing to applythoserequirementson
a prospectivebasis.SeeHTC ProposedPricing Attachment,Section1.5. Without knowing in
advanceexactlywhat the changeswill require,the only correctapproachwould be to provide
that the new interconnectionagreementconform to the changedlegal requirements,whatever'
thoserequirementsmaybe. Verizon is not willing to waive its right to keepits chargescurrent
with applicablelaw andtheCommissionshouldrejectHTC's numerousedits.
Pricing Attachment, .(i,_2.1.3 & 2.1.4 -- Wholesale Discount Changes:

Verizon's proposed Section 2.1.3 states that to the extent permitted by applicable law,

Verizon has the ability to establish a wholesale discount as it would apply to a particular

telecommunications service different than the wholesale discount generally available to

telecommunications services pursuant to Section 251(c)(4) of the Act. This section would apply

were Verizon to increase its discount for a particular service to an amount even greater than that

required by applicable law. Verizon is unable to understand why HTC objects to this section.

HTC also adds the words "on a prospective basis" to Verizon's section 2.1.4, ostensibly

to allow only prospective treatment of changes in legal requirements. As Verizon noted above,

changes in legal requirements should be implemented in accordance with the specific

requirement. The requirement may or may not be only prospective in nature, so HTC's edits are

speculative and inappropriate.

Pricing Attachment, _ 2. 3: Other Charges:

Section 2.3 addresses responsibility for collection and payment of federal line cost

charges. Verizon's language reflects differences in terminology used to describe the FCC's

common line charges. HTC has provided no explanation as to why it will not agree to Verizon's

language.

Pricing Attachment, _ 3: HTC Prices:

Section 3 requires that charges billed by HTC be no higher than the charges Verizon bills

to HTC for comparable services. HTC may assess a higher' charge for a comparable service,

however, only where it has demonstrated to the appropriate regulatory agency that its costs are

higher than Verizon's. This scenario may arise in the context of reciprocal compensation for call

termination. Here, the FCC requires symmetrical compensation unless a LEC proves to a state

commission that its costs are higher than those of the ILEC. 47 C.F.R. 51.711.

HTC's proposed language ignores any obligation HTC would have to demonstrate its

costs to the Commission and states only that disputes arising with regard to HTC's charges are to

be resolved pursuant to the dispute resolution process of the new interconnection agreement.

HTC's proposed language resolves nothing and should be rejected by the Commission.

Discussion:

The Commission will establish a generic docket to address cost-based UNE rates and the
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deaveragingof UNE rates. During the interim,Verizon shallprovideUNEs at ratesconsistent

with those rates contained in the AT&T/GTE South, Inc. agreementon file with the

Commission.

ISSUE 36. NON-RECURRING CHARGES. What should the non-recurring charges be?

HTC's Position:

HTC has the same concerns with non-recurring charges (NRCs) that it has articulated

under Issue 33 above for rates generally. See HTC Pre-Hearing Brief at 63.

Verizon's Position:

HTC disputes Verizon's Non-Recurring Charges appearing in the "Non-Recurring

Charges -- Loop and Port" portion of the Pricing Attachment.

HTC's also generally disputes Verizon's prices. This appears to be the same issue that

HTC raised in Issue 33 and Verizon incorporates its response to Issue 33 by reference herein.

See Verizon's response to Issue 33.

Discussion:

The Commission will address non-recurring charges during its generic proceeding

addressing cost-based UNE rates and the deaveraging of UNE rates. In the interim, Verizon

should provide UNEs at rates consistent with those contained in the AT&T/GTE South, Inc.

Agreement on file with the Commission. Additionally, HTC is not required to comply with the

legal requirements regarding Verizon's Merger Order until this issue is resolved during the

generic UNE proceeding.

ISSUE 37. REFERENCE TO ARBITRATED RATES. What should be the terms and

conditions with respect to the referencing of rates included in other carriers' arbitrated

agreements?
HTC's Position:

HTC's position is that it does not have a problem with referencing the Verizon/AT&T

arbitrated rates, where appropriate, in the Pricing Attachment. See HTC Pre-Hearing Brief at 64.

However', Verizon's proposed language in Footnote 2 of Appendix A to the Pricing Attachment

would inappropriately require HTC to agree to certain legal conclusions regarding Verizon's

Merger Order requirements. Id. HTC asserts this phrase should be removed from the footnote.

Id. HTC believes the footnote should also be modified to make clear that any changes in such
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referencedratesshouldapplyonaprospectivebasisasto HTC. Petitionat46.

Verizon's Position:

The Commission should order the parties to adopt Verizon's proposed Pricing

Attachment, Footnote #2, without the changes suggested by HTC.

The only contract language related to prices that HTC appears to specifically dispute with

regard to in Issue 37 is the footnote to the Pricing Attachment that explains the inclusion of the

previously arbitrated AT&T/Verizon rates. The footnote explains that the AT&T/Verizon rates
were arbitrated rates taken from the Commission's Interim Order in Docket No. 96-375-C. The

Commission mandated the rates after' finding them consistent with Verizon's costs in South

Carolina. (As the Commission is aware, they are not voluntarily negotiated rates and thus, are

not subject to interstate most-favored-nation (MFN) obligations under' Appendix D, §§ 31 and

32, of the Merger Order.)
HTC also seeks to add a sentence at the end of footnote 2 that makes no sense. The

sentence states: "Should the arbitrated rates referenced in this footnote change in a manner that

affects the rates applied pursuant to this Agreement, then those modified rates shall apply on a

prospective basis only." See Watkins Direct Testimony at 44 (describing revised contract

language). If and when the arbitrated rates in the new interconnection agreement change, they

will change pursuant to the Commission's orders or' other' applicable law. It is circular and

illogical to say that they will only change pur'suant to the new interconnection agreement's own

term. IfHTC means to require that any change in the arbitrated rates ordered by the Commission

shall have prospective application only, that decision can only be made by the Commission in

accordance with applicable law.

Discussion:

The language contained in Verizon's proposed footnote which references certain legal

requirements under Verizon's Merger Order will be addressed during the generic proceeding

regarding cost-based UNE rates and the deaveraging of LINE rates. Additionally, HTC is not

required to comply with legal requirements regarding Verizon's Merger Order until this issue

can be addressed by the Commission in its final order' on de-averaged UNEs.

IV. CONCLUSION.

The Parties are directed to implement the Commission's resolution of the issues

addressed in this Order by modifying the language of the Interconnection Agreement to the

extent necessary to comply with the rulings and framework established herein. The Parties shall
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file anAgreementwith the Commissionwithin sixty (60)daysafterreceiptof this Order. If the

Partiesareunable,aftergoodfaith efforts, to mutually agreeuponlanguagewith respectto any

of the issuesaddressedin this Order',atthe endof thesixty (60)days,therespectivePartiesshall

file proposedlanguagerepresentingthemostrecentproposalto the otherPartyon that issue,and

the Commissionshall adoptthe languagethat bestcomportswith the Commission'sfindings in

thisproceeding.

This Order is enforceableagainstHTC and Verizon. Verizon affiliates which arenot

incumbentlocalexchangecarTJersarenotboundby this Order. Similarly,HTC affiliatesarenot

boundby thisOrder..This CommissioncannotenforcecontractualtermsuponaVerizonor HTC

affiliate which is notboundby theAct.

This Ordershall remainin full forceandeffectuntil furtherOrderof theCommission.

IT IS SOORDERED.

BY ORDEROF THE COMMISSION:

Chaiiman

ATTEST:

Executi_or

(SEAL)


